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Latvia and Estonia share a common history and common inheritance of Soviet legal regime
from 1940 to 1991. The period after regaining independence in 1991 signifies a radical turning
point in the housing policies in all three Baltic States. More particularly, over the last 25 years,
the availability of residential housing in Baltics has been influenced by general liberalization of
housing market. As a result, the housing market in Baltics is commonly characterized by a high
rate of private ownership of housing stock and a high rate of owner-occupancy in comparison to
the rental housing, which, by estimations in Estonia and Latvia, is not higher than 15%.' However,
increasing migration and urbanization will lead to a greater need for rental apartments. The
authors examine some aspects of the regulation of tenancy relationships where the balanced
and reasonable protection of interests of both parties — tenants and landlords — seems to be
missing. There are not very many studies about differences in development of Estonian and
Latvian legal systems, and this analysis will contribute to filling the gaps in comparative studies
of these two countries.

Keywords: tenancy law, rental contract, protection of weaker party, housing policy.
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Art. Article
BGB Bundesgezetsbuch [German Civil Code]
cf. confer, compare
CL Civillikums [Latvian Civil Code]
LOA Law of Obligations Act (Estonia)
LPA Law of Property Act (Estonia)
LRT Likums “Par dzivojamo telpu iri” [The Latvian Law on Residential Tenancy]
No. Number

Report National Report for Estonia

Introduction

Tenancy helps to satisfy the basic need for a shelter, when a person has no access
to the property market or does not wish to acquire dwelling into ownership due to
different reasons. Tenancy also contributes to achieving other important aims, for
example, to contribute to privacy and family life.

After the era of socialism and transition to the market economy, the housing
sector was significantly affected by reforms and legislative enactments in the Baltic
States in course of wide-range privatization® and restitution.” When the Baltic
States regained independence, the most significant changes* were connected with

2 In Estonia, privatization of public housing stock was launched by the Privatization of Dwellings Act
and Privatization Act adopted in 1993. All adult residents had a right to a specific amount of National
Capital Bonds (rahvakapitali obligatsioonid, RKO) based on their years of active employment and
service to the economy. Public tenants, except tenants of dwellings subject to restitution, were entitled
to privatize their dwellings at a calculated price using RKOs as privatization vouchers until Dec. 1st
1994. Cf. Purju, A. The Political Economy of Privatisation in Estonia. Centre for Economic Reform
and Transformation, 32. Available at http://www2.hw.ac.uk/sml/downloads/cert/wpa/1996/dp9602.
pdf [last viewed 30.06.2015].

E.g. in Latvia (as also in other Baltic States) tenants of the denationalized houses could not privatize
the apartments, therefore the restriction of rental payments was one of the mechanisms, which
ensured balance between the interests of the tenants and landlords, and reached a socially fair aim.
The restrictions were planned as a short-term measure, but only in the year 2007 the Constitutional
Court declared the said lease restrictions as unconformable with the Constitution and invalid. See:
Judgment of the Constitutional Court of the Republic of Latvia of 8 March 2006, Case No. 2005-16-
01. Available at www.satv.tiesa.gov.lv [last viewed 30.06.2015].

The individuals could have only one house in their private ownership, with a floorspace not exceeding
130 m? area. See more: Smith, M. B. Property of Communists: The Urban Housing Program from
Stalin to Khrushchev. DeKalb Illinois: Northern Illinois University Press, 2010. Under Soviet regime,
only dwellings that did not exceed certain limits of living space were left as a private property. Rented
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denationalisation and restitution of property to former owners or their heirs. Today,
as a natural consequence of migration and urbanisation, the legislator has to find a
proper balance between the interests of both parties — landlords and tenants.

This article focuses on the Latvian tenancy law and compares particular
questions of the Latvian law to the Estonian provisions to start a discussion
on possible amendments of the valid Latvian laws. There are not very many
studies about Baltic countries providing systematic studies of the differences in
development of legal system and regulation of specific civil law concepts. This article
is based on a study of Tenancy Law and Housing Policy in Multi-level Europe,’
which filled the gap at least in some legal areas.®

1. Regulatory Framework

The main legal sources of the Latvian tenancy law are the Civil Law’and the Law
on Residential Tenancy.® General rules of the CL are applied insofar as they are not
restricted by the special legal norms of the LRT (Art.1. 2 of the LRT). The interaction
of the general and special statutes is not always as distinct as it would be preferable
for the purposes of legal certainty, hence parties to the rental contract are not always
capable to determine and foresee the extent of their rights and duties. We will see
some discrepancies while speaking about different issues below.

In Estonia, residential tenancy contracts are regulated by the Law of Obligations
Act,” the specific rules on lease are to be found in the Chapter 15 (Lease Contracts,
Arts. 271-338). The relationship between general and special rules in Estonia is
unproblematic, partly because the Estonian LOA is quite new,!” although there

dwellings belonging to enterprises, the state or other public entities became the dominant tenure types
in the urban centres. Once the dwelling was allotted to a given tenant, public housing tenants enjoyed
almost unlimited occupancy rights for their dwellings comparable to “owning” the dwelling: open-
term leases, the right to inherit or transfer to relatives, the right to carry out maintenance work, etc. In
fact, such “personal use” became an institution separate from that of rental tenure. See more: Kdihrik,
A., Kore, ]. Estonia: Residualization of Social Housing and the New Programs. In: Hegediis, ., Teller,
N., Lux, M. (eds.). Social Housing in Transition Countries. New York, NY: Routledge, 2013, p. 163;
Lux, M., Kihrik, A., Sunega, P. Housing Restitution and Privatisation: Both Catalysts and Obstacles to
the Formation of Private Rental Housing in the Czech Republic and Estonia. International Journal of
Housing Policy, 2012, No. 2, p. 143.

> TENLAW: Tenancy Law and Housing Policy in Multi-level Europe, Grant Agreement No.: 290694.

National reports, used in this article are: Kolomijceva, J. National Report for Latvia. Available

at  http://www.tenlaw.uni-bremen.de/reports/LatviaReport_09052014.pdf; Hussar, A. National

Report for Estonia (hereinafter ‘Report’). Available at http://www.tenlaw.uni-bremen.de/reports/

EstoniaReport_18062014.pdf [last viewed 30.06.2015]. About tenancy law in Lithuania see:

Mikelénaité, A. National Report for Lithuania. Available at http://www.tenlaw.uni-bremen.de/reports/

LithuaniaReport_09052014.pdf [last viewed 30.06.2015]. All country reports can be found at: http://

www.tenlaw.uni-bremen.de/reports.html [last viewed 30.06.2015].

7 28.01.1937. Civillikums [Civil Law, hereinafter — ‘the CL]. The Latvian civil law draws a distinction

between the rental and lease contract, the criteria is the fact whether the property is a fruit — bearing

or not (Art. 2112 of the CL), in spite of that we will use the both notions as synonyms in this text.

Available at http://likumi.lv/doc.php?id=225418 [last viewed 30.06.2015].

16.02.1993. Likums “Par dzivojamo telpu iri” [The Law on Residential Tenancy, hereinafter - ‘the

LRT’]. Available at http://likumi.lv/doc.php?id=56863 [last viewed 30.06.2015].

®  Volaovigusseadus [Law of Obligations Act, hereinafter - ‘the LOAT, passed 26.09.2001, entry into
force 01.07.2002. RT I 2001, 81, 487. Available (in English) at https://www.riigiteataja.ee/en/eli/ee/
Riigikogu/act/516092014001/consolide [last viewed 30.06.2015].

10 Estonian Law of Obligations Act was passed on 26.09.2001 and entered into force on 01.07.2002. See
more in: Report, pp. 78, 125; Kull, I, Varul, P. Part II. Specific Contracts. Ch. 6, Lease. In: Jacques H.
(volume ed.), Blanpain, R. (gen. ed.), Colucci, M. (ass. gen. ed.). Estonia, International Encyclopaedia
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still are particular arguable issues. For instance, there is a legal dispute, whether
Art. 196. 2 of the LOA as a general rule supplements the special norm applicable
to lease contracts (Art. 316 of the LOA). The problem lies in granting an additional
term for performance to the tenant in accordance with Art. 196. 2 of the LOA before
the extraordinary'! termination of a lease contract.'

Under the Latvian law it is disputable whether the tenant is actually a socially
weaker party,”” if the tenant is not simultaneously a consumer. The approach
that the position of the landlord can actually be stronger than that of the tenant,
could influence interpretation of legal norms and possible outcomes of tenancy
disputes. In other comparable areas of the Latvian law - consumer or labour
law - the principle is established that a contract, as well as law provisions ought
to be interpreted and applied in favour of a weaker party, i.e., the consumer and,
respectively, employee. For example, K. Balodis is rightly arguing that a tenant is
usually more interested in finding and keeping a proper residence because he needs
accommodation,' therefore, additionally to the already provided protection by the
mandatory norms of the LRT, it could be necessary, at least in some cases, to restrict
the freedom of contract so that a landlord cannot unilaterally dictate his will to the
tenant.

In conclusion, the Latvian legal doctrine does not unanimously regard the
tenant as a weaker party to the contract, but the Latvian courts can consider this
idea in the course of the teleological interpretation of law, when the matter concerns
dispositive rules of the LRT and the CL. To compare, the Estonian law considers the
tenant to be a weaker party and the parties cannot agree on terms less favourable to
the tenant than provided by the LOA, unless explicitly permitted by law.!”

In order to find a reasonable balance between legally protected interests of
parties to the lease contract, the principle of good faith (Art. 1 of the CL) is of an

for Contracts. The Netherlands: Kluwer Law International, 2015. Pdrna, P. Development of
Apartment Ownership Legislation in Estonia in 1994-2009 and Reform Plans in the Context of
European Judicial Practice. Juridica International, No. 16, 2009, p. 103; Siimets-Gross, H. Social and
Economic Fundamental Rights in Estonian Constitutions between World Wars I and II: A Vanguard
or Rearguard of Europe? Juridica International, 2005, No. 10, p. 135; Varul, P. Legal Policy Decisions
and Choices in the Creation of New Private Law in Estonia. Juridica International, 2000, No. 5, p. 104;
Kull, I. Codification of Private Law in Estonia. In: Rivera, J. C. (ed.). The Scope and Structure of
Civil Codes. Munich: Springer, 2014, p. 133; Kull, I. Reform of Contract Law in Estonia: Influences
of Harmonisation of European Private Law. Juridica International, 2008, No. 14, 122. lpp.; Luts, M.
Private Law of the Baltic Provinces as a Patriotic Act. Juridica International, 2000, No. 5, p. 157.

I Estonian law distinguishes ordinary vs. extraordinary notice. Tenant (as well as landlord) may

terminate a lease contract entered into for an unspecified term by giving at least three months'

advance notice (Art. 311 and 312. 1 of the LOA) (ordinary notice). Advance notice of extraordinary
termination is not generally required (Art. 313. 3 of the LOA). (Report, p. 146). See: Varul, P, et
al. Volaodigusseadus I. Kommenteeritud viljaanne [Law of Obligations Act I. Commented Edition].

Tallinn: Juura, 2006 (in Estonian). Provisions on lease contract are commented in Varul, P, et al.

Volaovigusseadus II. Kommenteeritud viljaanne [Law of Obligations Act II. Commented Edition].

Tallinn: Juura, 2007 (in Estonian).

Report, p. 93.

B3 Likumprojekta “Dzivojamo telpu ires likums” sakotnéjas ietekmes novértéjuma zinojums (anotacija).
Available at http://www.mk.gov.lv/doc/2005/EMAnot_201113.2127.doc [last viewed 30.06.2015];
Balodis, K. Ievads civiltiesibas. Riga: Zvaigzne ABC, 42., 48. lpp.; Torgans, K. Ligumu un deliktu
tiesibu problémas. Riga: Tiesu namu agentara, 2013, 62. lpp.

" Balodis, K. levads civiltiesibas. Riga: Zvaigzne ABC, 42., 48. Ipp.

15 Article 275 of the LOA.
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importance.’® Along with other general principles of law (Art. 5 of the CL), this
principle is relevant while determining the rights and duties of parties, supple-
menting the contract, as well as interpreting the LRT and the CL. The principle
of good faith in the legal doctrine of Latvia is considered to stipulate that parties
exercise their rights and fulfil duties in good faith. A party must take into account
legal interests and rights of another party arising from the rental contract, other-
wise the court may not permit to exercise subjective rights or fulfil obligations in
exceptional cases, if interests of another party are more significant under particular
circumstances."”

The principle of good faith is also relevant in tenancy disputes in Estonia, firstly,
as one of general principles of law (Art. 6 of the LOA) and secondly, as a part of
specific provisions. For example, tenant may contest the (otherwise valid) notice of
termination before a lease committee or in court, if the termination is contrary to
the principle of good faith (Art. 326 of the LOA). Extraordinary termination of a
contract by the landlord is also contrary to the principle of good faith if, above all,
the lessor terminates the contract due to one of the following reasons: (1) the tenant
in good faith files a claim arising from the lease contract against the landlord, (2) the
landlord wishes to amend the lease contract to the detriment of the tenant, and
the latter does not consent thereto, (3) the landlord wishes to induce the tenant to
purchase the leased dwelling, or (4) the marital status of the tenant changes, although
this does not result in any significantly harmful consequences to the landlord.'®

2. Conclusion of the Rental Contract

Pursuant to the lease contract, the tenant gains the right to use a leased
residential dwelling for a charge (‘par maksu’) (Art. 2112 of the CL, Art. 2 of the
LRT). The notion of the lease contract set out by the Estonian LOA is very similar to
the Latvian definition, and the lease contract is a contract under which a dwelling
(a residential building or an apartment) is granted for use for a charge (‘tasu eest’).”

Latvian law distinguishes between the so-called consensual and real contract.
In the second case, the transfer of the subject matter is an additional mandatory
requirement of validity.*’Art. 2112 of the CL states, inter alia, that the landlord
grants or promises the property to the lessee, and the conclusion derived from the
wording of this provision is that parties may choose to conclude the lease contract
in the form of a consensual or real contract.”! There is also another point of view
that the lease contract shall be qualified as a consensual contract in accordance with

Krauze, R. Latvijas Republikas likums par dzivojamo telpu iri. Likums ar komentariem. 4. papildinatais
izdevums. Riga: Tiesu namu agenttra, 2008, 15. Ipp.

Krauze, R. Latvijas Republikas likums par dzivojamo telpu iri. Likums ar komentariem. 4.papildinatais
izdevums. Riga: Tiesu namu agentira, 2008, 15. Ipp.; Balodis, K. Ievads civiltiesibas. Riga: Zvaigzne
ABC, 142. Ipp.; Slicane, E. Labas ticibas princips un ta piemérosana Latvijas civiltiesibas. Jurista Vards.
Available at www.juristavards.lv [last viewed 30.06.2015].

18 Report, pp. 78-149.

¥ Tbid.

The real contract will have no legal effect, if transfer has not taken place, even though the consensus
on essential and other contractual parts has been reached by the parties. The concept of real contract
is somewhat archaic and parties can achieve the very same result of the real contract by means of the
suspensive condition or including a term when the contract enters into force (Art. 1551, 1579 of the
CL). See: Latvijas Republikas Civillikuma komentari: Ceturta dala. Saistibu tiesibas. Autoru kolektivs
prof. K. Torgana vispariga zinatniska redakcija. Riga: Mans ipasums, 1998, 476.-478. Ipp.

2 Torgans, K. Saistibu tiesibas. II dala: Macibu gramata. Riga: Tiesu namu agenttira, 2008, 98. Ipp.
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Art. 2124 of the CL.?* Both opinions are possible under the LRT and CL. Practically,
in order to avoid disputes concerning true intent of parties, whether they wished to
conclude a consensual or real lease contract, it would be more expedient to consider
the residential lease contract to be a consensual contract.

In Estonia, a mutual consensus on the essential conditions of the agreement is
sufficient for conclusion of lease,?® in other words, the lease contract is consensual.

Art. 5. 1 of the LRT states that the residential rental contract is to be concluded
in writing. In accordance with Art. s 1475, 1483 and 1484 of the CL, a transaction is
not valid when the parties have not observed the written form. At the same time, the
court jurisprudence recognizes so-called “actual (legal) rental relations”,** which are
per se oral residential lease contracts. The latest research shows that approximately
25% of parties do not have a written contract on rent of residential premises.” The
Latvian courts apply Art. 1488 of the CL when lessor and tenant have not prepared
a written deed, but have started to fulfil duties resulting from an oral contract on
residential rent.

Art. 1488 of the CL states: if a written deed has not been prepared when law
makes a claim based on a contract, in particular, the claim about its enforcement,
dependent on the written form, the following rules apply: (1) the contract performed
by both parties have the same consequences as if the contract was concluded
in writing and reclamation of performance is not possible; (2) the contract
voluntarily performed by one party ,if the second party is ready to perform, has
the consequences described in the Subsection 1, but if the second party evades
performance, the contract is not valid, although the first party may reclaim
performance in kind or its value; (3) until parties have performed, the contract is
not valid and each party may resign from it.

Art. 5 of the LRT cannot not be directed to deprive tenants from the protection
granted by the LRT, and landlords may not take advantage of the fact that the
contract has not been concluded in writing. The purpose of the form requirement
is to provide evidence about the contract’s existence, to protect parties against rash
decisions and inform them of possible consequences of a rental contract.?® Art. 1488
of the CL is a tool to avoid situations when a landlord can take advantage of the
fact that a lease contract has not been concluded in writing, although the landlord
has voluntarily transferred a residential space to the tenant for living and accepted
payments thereof.

Also in this respect, Estonian law is more liberal and clear, since the LOA does
not require the written form as the essential contractual term, on which would
depend the validity of lease. However, when the contract of residential lease with a
term exceeding one year is not entered into in writing (Art. 274 of the LOA), the
contract is deemed to have been entered into for an unspecified term (with the
limitation that the contract shall not be terminated earlier than one year after the

2 16.04.2008. Latvijas Republikas Augstakas Senata Civillietu departamenta spriedums lieta nr. SKC-

151; Erdmann, C. System des Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. 4. Band.
Obligationsrecht. Riga, 1894, p. 345.

Report, p. 88.

See, for example, 16.04.2008. Latvijas Republikas Augstakas Senata Civillietu departamenta spriedums
lieta nr. SKC-151.

Latvijas notaru un SKDS pétijjums. Available at http://www.notary.lv/lv/actual/posts/ [last viewed
30.06.2015].

Balodis, K. Tevads civiltiesibas. Riga: Zvaigzne ABC, 42., 48. lpp.; Torgans, K. Ligumu un deliktu
tiesibu problémas. Riga: Tiesu namu agenttra, 2013, 191. Ipp.

23
24

25

26
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transfer of the dwelling to the lessee).”” To interpret the rule of formalities, the
purpose of the rule (form requirement) and the fact whether or not it expressly
prescribes invalidity in case of infringement can be of importance.?® The purpose
of the Art. 274 of the LOA is to inform parties about the content of long lasting
contracts and not to invalidate lease contracts, which have not been concluded in
writing.

Since the proportion of Latvian tenants who do not have a written rental
contract is rather high (25%), it would be advisable to adapt the rule similar to Art.
41 of the Labour Law that the lessee has a right to request that the lease contract
is expressed in writing and, if at least one of the parties has started to perform the
duties contracted for, an oral lease contract should have the same legal consequences
as a lease contract expressed in writing.?® In conformity with the existing practise,
the second possibility would be to amend the law, allowing conclusion of lease
contracts in any form. It can be also suggested to rethink the scope of application
of Art. 1475, 1483 and 1484 of the CL, and on basis of teleological reduction and
analogy restrict the consequences of invalidity in case of residential lease.

As said above, the lease contract is concluded, when parties have agreed upon
essential or fundamental terms - a habitual dwelling and lease payment — with one
exception. In Estonia, a lease contract without the agreement on the amount of rent
is valid, if it can be presumed that the contract would have been entered into even
without an agreement upon rent or other payments. Circumstances of the lease
contract’s conclusion, actual intent of the parties and the principle of good faith
help to set an amount of lease payments through court. If no information about the
market price can be obtained, the lease payment will be a reasonable price under
present circumstances® (Art. 27 of the LOA). In Latvia, Art. 1418, 2017 and 2122
of the CL could be interpreted in the same way as in Estonia, when parties to a
rental contract have not agreed on lease payments. To note, Art. 11 of the LRT states
that a rental payment shall be agreed by parties in writing, therefore it is not quite
clear, whether Art. 11 of the LRT exclude the application Art. 1418, 2017 and 2122
of the CL or the special statutes shall apply. Most likely, the second alternative is
more appropriate. However, in some cases, a contract without agreed payments
could also be qualified as gratis use (Art. 1947 of the CL), a result will depend on the
circumstances of a case.

3. Position of the Tenant in Case of Change of the Landlord

In Latvia and Estonia,” the lease contract is a source of obligatory (personal)
rights despite the fact that the tenant to the residential contract is protected against
a new acquirer, as if he had real right in the specific situations. The LRT and LOA
both comprise the principle “sale does not break hire”, although in a slightly
differing manner.

27 Report, p. 107.

28 Compare: Bar, C. von, Clive, E., Schulte-Nolke, H. (eds.). Principles, Definitions and Model Rules of
European Private Law — Draft Common Frame of Reference (DCFR). Munich: Sellier, 2009, pp. 214-215.
Torgans, K. Zinatnisks pétijums. Civillikuma Saistibu tiesibu dalas modernizacijas nepieciesamiba un
aktualo privattiesiska regulégjuma tendencu (UNIDROIT, ELTP) iespéjama ietekme uz Civillikuma
Saistibu tiesibu dalas modernizaciju. Riga, 2007. g. aprilis — decembris. Available at www.at.gov.Iv [last
viewed 30.06.2015].

Report, p. 109.
Report, p. 91.
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Firstly, in Latvia there is some vagueness concerning the legal nature of
residential tenancy contracts in cases of landlord change. Namely, Art. 8 of the LRT
specifies that the rental contract about dwellings is binding to a new acquirer in all
cases of alienation, except for the public auction (Art. 601 of the Civil Procedure
Law™), therefore it is not practically necessary to register such a contract. If the
rented dwelling has been alienated, a new owner becomes a successor of the
former owner (landlord) to the rental contract without any public registration
or other publicity measures. Lack of publicity of tenancy relationship brought
up a discussion about conformity of Art. 8 of the LRT to the right to property
as a fundamental right, i.e., about the scope and conditions of applying the
principle “sale does not break hire”. The problem is that in practice there is always
a possibility that the new owner is not aware of the contract concluded by the
previous owner, but still is bound by it. It may produce a legal uncertainty. In 2014,
the Constitutional Court of Latvia held that the Art. 8 of the LRT is compatible with
the Constitution.*

Secondly, although the obligatory rights arise from the rental contract, Art.
2126 of the Civil Law simultaneously states that, after the rental contract has been
registered in the Land Register, the tenant acquires property rights, which are valid
to third persons, including a new acquirer of immovable property. The concurrent
reference to the property rights and to the contractual relationship with a previous
owner, which has become binding to the new owner is confusing. The jurisprudence
of the Supreme Court of Latvia confirms that a limited number of obligatory
contracts can be entered into the Land Register, nevertheless, if they are entered
therein, they become a basis for real rights.**

Thirdly, under Latvian law, after transferring the ownership of the subject matter
to the tenant, the tenant is the holder of the immovable property (Art. 2130. 2 of
the CL) and the possessor of contractual right to use it (Art. 877 of the CL). The
difference between holder and possessor of the immovable property appears in a
subjective element: the possessor acts with a thing as if he was an owner, but the
holder acknowledges another person to be an owner thereof (Art. 876 of the CL). In
other respects, the holder and possessor are in comparable positions, i.e., have actual
control over the property.

Possession of the right considerably intersects with holding of immovable
property with regard to protection, because the tenant is protected as if he were a
possessor (Art. 876, 2130 of the CL). Remarkably, the lessee may also ask to protect
the possession of the right, which equates to protection of possession (Art. 921 of
the CL). The lessee is expected to be entitled to choose between the protection of
holding the immovable property and possession of right with the intention to recover
the possession or refrain from the interferences with possession. which are not
connected with deprivation. Additionally, the tenant is entitled to claim damages that
arise from deprivation of or interference with holding or possession (Art. 915, 923 of
the CL). In practice, claimants almost never resort to the rules regulating possession,

32 14.10.1998. Civilprocesa likums [Civil Procedure Law]. Latvijas Vestnesis, 326/330 (1387/1391),
03.11.1998., Zinotdjs, 23, 03.12.1998.

* Judgment of the Constitutional Court of the Republic of Latvia of 7 July 2014, Case No. 2013-17-01.
Available at www.satv.tiesa.gov.lv [last viewed 30.06.2015].

*20.12.2012. Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta Lémums lieta Nr.
SKC-2456/2012. Available at www.at.gov.lv [last viewed 30.06.2015].
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because the norms of the CL are ambiguous and a simplified court procedure for
these purposes does not exist. Further clarifications are also required here.

As mentioned above, also Estonian law recognizes the principle “sale does
not break hire,” i.e., also in the events outside of the compulsory execution or
bankruptcy proceedings (Art. 291. 1 of the LOA). However, the new owner does
not have the right to terminate the lease contract, if an entry regarding the lease
contract has been made in the land register (Art. 324 of the LOA).* The new lessor
may terminate the lease contract within three months by giving notice at least
three months in advance. For the new landlord in the residential lease relationship,
however, this right is limited, as the acquirer may terminate a residential lease
contract only on the specific ground that the new owner “urgently needs the
leased premises” (Art. 323. 1). The tenant may demand that a notation regarding
the lease contract be made in the land register (kinnistusraamat) (Art. 324 of the
LOA). This requirement ensures that the actual owner of immovable property, or a
person for whose benefit the dwelling is encumbered with a limited real right, shall
permit the lessee to use the immovable property pursuant to the lease contract and
that a new owner does not have a right to terminate the lease contract unless the
acquirer urgently needs the leased premises (Art. 323 of the LOA). It has to be noted
that in Estonian law the new landlord is protected against ‘surprise lease contract’
by the condition provided for in the law that the lease contract will be transferred
to the acquirer of the property only if the transfer has taken place after the lessor
transfers an immovable property into the possession of a lessee (Art. 291. 1 of the
LOA). Possession as an additional condition offers adequate protection against the
ignorance of the new owner.

The Estonian Law of Property Act’ stipulates that the tenant becomes a direct
possessor while the lessor is an indirect possessor after transfer of the leased subject
matter (Art. 33 of the LPA) and the lessee’s right of possession is protected as an
absolute right.”” The Latvian concept of “holder” intrinsically reminds the Estonian
concept of “direct possessor”. The Estonian PLA grants the right to the tenant to
assert claims arising from violation or deprivation of possession (Arts. 44-45 of the
PLA) or the claim for compensation of damage.*®

To sum up, the Estonian law implements the principle of the “sale does not break
hire” in a more flexible manner. The Latvian law does not allow the landlord to
unilaterally terminate the contract in any circumstances, regardless of the mode or
reason of acquisition.

As to the protection of possession, it could be a convenient instrument to be
used by the tenant, when third persons disturb and deprive the tenant of possession
without any legal ground. A possible model thereof could be the rules of Latvian
Civil Procedure Code, which were in force in 1918-1940. These rules granted the
right to claim protection of possession, when the judge only considered the fact of
interference or deprivation of possession within a simplified court procedure.*

35
36

Report, p. 92.

Asjadigusseadus [Law of Property Act, hereinafter - ‘the LPA’].

7 Ibid.

% Ibid.

% Konradi, F, Zvejnieks, T. Civilprocesa likums ar paskaidrojumiem - izvilkumiem no Latvijas Senata
un Tiesu palatas spriedumiem un no attiecigas zinatniskas literataras, ka ari dazadiem aizradijumiem
uz likumdo$anas motiviem. Riga: Valsts tipografijas izdevums, 1939, 51. Ipp.
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4, Securities for the Landlord

4.1. Deposit

This chapter is dedicated to the review of specific securities provided for the
residential lease contracts.

The Estonian and Latvian laws allow agreeing on the security deposit in order
to secure claims of the landlord (Art. 308 of the LOA,*® Art. 12.1. 1 of the LRT).
In regulatory level, the Latvian law on security deposit is more dispositive, but
the Estonian law, in turn, is more detailed and restrictive. For example, the LOA
prescribes that the maximum amount of the security deposit may not exceed the
amount of rent for three months (Art. 308. 1 of the LOA), the LRT does not limit
a possible amount of the security deposit, when private parties conclude a contract
(Art. 12.1. 1 of the LRT).

The LOA also addresses the problem, how to distinguish the security deposit
and advance payments. Art. 308 of the LOA creates the presumption that if a lessee
transfers money to the landlord in order to guarantee possible future claims, it is
a security deposit and not a prepayment of rent.*! In Latvia, if it is impossible to
establish the actual intent of parties interpreting a clause about a payment, which
has to be performed by the lessee, an interpretation at a disadvantage of the party
who is a creditor in the particular case, i.e., at a disadvantage of the landlord, ought
to be chosen (Art. 1509 of the CL). Given that the deposit constitutes an additional
payment, the interpretation is in favour of advance payment or earnest money, that
is, the conclusion will be quite the opposite to the regime of the Estonian LOA.

Unfortunately, the Latvian LRT does not specity, how the landlord must manage
the deposit until the deposit is used for its direct purposes or is repaid, except if
the parties have regulated the issue in their mutual agreement. The LOA, on the
other hand, states that the deposit shall be kept by the lessor in a credit institution
separately from the assets of the lessor, and at least at the local average interest
rate, and the interest belongs to the lessee and increases the deposit (Art. 308 of the
LOA).* In theory, answering the question whether the landlord may use the deposit
or not, if the parties have not agreed on the matter, similar results can be achieved
applying the rules regulating loan or custody of the CL by analogy. If the landlord
has used the deposit for his own benefit, he pays interest (Art. 1759 of the CL). In
this connection, it would be recommendable to supplement the LRT with respective
provisions on management of the deposit and possibility of the landlord to use the
deposit until returning it in its entirety or a remaining part of it.

As to the allowed uses of the security deposit, the Estonian law closely resembles
the Latvian counterpart. Under the Art. 308 of the LOA, the deposit secures any
claim arising from the contract. The landlord has to inform the lessee about using
the deposit and the lessee may demand repayment of a deposit if the lessor does

0 Estonian regulation of deposit resembles the one in German BGB § 551, entitling the landlord to ask
for the security deposit in the amount not exceeding three months' rent. In practice, a deposit of an
amount of 1-2 months’ rent is usually demanded. Report, p. 130.

Estonian regulation of deposit resembles the one in German BGB § 551, entitling the landlord to ask
for the security deposit in the amount not exceeding three months’ rent. In practice, a deposit of an
amount of 1-2 months’ rent is usually demanded. Report, p. 130.

Ibid. In practice, private landlords often do not keep the deposit separately from their own assets
and calculation of interest could be based on the interest rates referred in Art. 94. 1 of LOA, i.e., the
last interest rate applicable to the main refinancing operations of the European Central Bank on a
semi-annual basis.
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not inform the lessee of a claim of the lessor against the lessee within two months
after expiry of the lease contract.*> Art. 12.1 of the LRT stipulates that the deposit
may be used for securing different claims: rental payments, payments for utilities
and damages. The Latvian regulation states that the security deposit in full or in
part ought to be returned at the day when the lessee clears out residential premises,
unless parties have agreed otherwise.

4.2. Pledge

Under LOA, the landlord has the pledge right on possessions of the tenant which
the latter has brought into the leased dwellings (Arts. 305-307 of the LOA**). The
LOA’s pledge resembles to the right to retain the possessions of the tenant and keep
them until the claims of the lessor are satisfied regulated in Art. 1734 - 1740 of the
CL. Respectively, if the tenant is in position to claim compensation of expenses
from the landlord, he may exercise the retention rights on property owned by the
landlord, too (Art. 2150 of the CL). Historically, the retention rights have developed
from the legal concept of pledge,*” but the retention rights are not a security and the
retained property cannot be alienated (Art. 1734-1740 of the CL).

It is reported that in Estonia most of the tenant’s possessions are exempt from
attachment and the performance of security interest is relatively complicated and
often not productive.*

The retention rights also fail to be an effective tool in Latvia, since the retention
rights, inter alia, cease, when a party exercising these rights looses the actual control
of the thing (Art. 1740 of the CL), but the CL does not comprise any sanctions in
the event of removing the retained things without consent and notifying the entitled
party thereof.

5. Subject Matter and its Maintenance

5.1. Compliance and Remedies

There is no notion of “defects of the dwelling” in the CL, but scholars and
practitioners believe that the rules on alienation of defective things are applicable
regarding lease by analogy.”” Similarly the Estonian LOA does not comprise the
general notion of defects of rented dwelling, but it can be concluded that the lease
subject matter shall comply with a contract and law (Art. 77 and 276 of the LOA)*®
and, if not stated otherwise, should be habitable and conform to average quality.

4 Report, p. 130.

4 Estonian law recognizes a right of security (pledge) of the lessor comparable to Vermieterpfandrecht as
set out in § 562 BGB: the claims of rentpayment for the current year and the previous year and claims
for compensation are secured by a pledge over movables located in the leased property and, upon the
lease of a room, over movables, which are part of furnishings, or are used together with the room.
Biema van Dr., H. Ires nodro$inasanas tiesibas ar irnieku ienestajam lietam. Jurists, Nr. 6/7, 1935,
159. Ipp.

4 Report, p. 128.

¥ Latvijas Republikas Civillikuma komentari: Ceturta dala. Saistibu tiesibas. Autoru kolektivs prof.
K. Torgana vispariga zinatniska redakcija. Riga: Mans ipasums, 1998, 481. Ipp.; Torgans, K. Saistibu
tiesibas. IT dala: Macibu gramata. Riga: Tiesu namu agentara, 2008, 107. lpp.; Bukovskij, V. I. Svod
grazhdanskih uzakonenij gubernij pribaltijskih s prodolzheniem 1912-1914 gg. i raz"jasnenijami v
2 tomah. Tom II, Riga: G. Gempel'i Ko, 1914, s. 1752-1753; 15.11.2006. Latvijas Republikas Augstakas
Senata Civillietu departamenta spriedums lieta Nr. 635.

4 Report, pp. 135-136.

45



16 Juridiska zinatne / Law, No. 8, 2015

Under the Latvian and Estonian law, the defects of the rented dwelling can be
legal or material, as well as minor or essential. The defect is legal, if real, personal or
other right of a third person with regard to the property deprives the tenant of using
the residential space. The defect is material, when the habitual dwelling does not
have average qualities or all the necessary belongings, and, as a result, the use of the
rented premises is impossible.”” In general, the lessor is liable for essential defects,
which hinder the use of the entire property or a considerable part thereof (Art. 1613,
Art. 2172 Subsection 2-3 of the CL; Art. 277 of the LOA). Minor defects should
routinely be eliminated by the tenant himself by light cleaning or maintenance (Art.
1613 of the CL; Art. 280 of the LOA). Transient and short-term disturbances of use
(Art. 2136 of the CL) are also considered to be minor or insignificant defects,”

The lessor is liable for essential defects existent at the time when parties have
entered into the lease contract, including hidden defects, which have become
apparent after the contract has been concluded (Art. 1614 subsection 1 of the
CL,>'Art. 277 of the LOA). Moreover, the landlord is also liable for the defects that
occur due to his culpable actions or inaction during the validity period of lease
contract.

Although the wording of Art. 2135 of the CL indicates that the landlord also
bears responsibility for defects, which should have been noticed by the landlord
through careful examination, even if the lessee has known or ought to have known
of such defect, the academics and court jurisprudence are of the opposite opinion.™
The LOA, in its turn, explicitly states that the lessee may not use legal remedies
against the landlord, if the tenant knows or ought to have known that the object
does not conform to the contract, but accepts the object regardless of that (Art.
277.2 of the LOA).

In contrast to the LOA, the Latvian CL does not explicitly provide that the
tenant must promptly notify the lessor of the discovered defects, and the landlord
is entitled to claim losses, when the tenant infringes this rule (Art. 278 of the LOA).
Besides, Art. 278 of the LOA stipulates that in the latter case the tenant may not
exercise his rights because of defects and terminate the contract without providing
the landlord the opportunity to resolve the defects within a reasonable time.” In
Latvia, the lessee’s duty to inform the landlord about the defects may be derived
from Art. 1 of the CL, i.e., the principle of good faith, at the same time, such remedy
as the right to demand removal of a defect within a reasonable time does not exist
under the Latvian law at all.

Other remedies available to the tenant partly differ in Latvia and Estonia.

Art. 41 of the LRT provides the tenant with a right to ask for reduction of rent
when the landlord has not ensured the use of dwellings according to a contract and

49 Report, p. 136.

% Bukovskij, V. I. Svod grazhdanskih uzakonenij gubernij pribaltijskih s prodolzheniem 1912-1914 gg.
i raz"jasnenijami v 2 tomah. Tom II, Riga: G. Gempel' i Ko, 1914, s. 1278.
Art. 1614 of the CL applies by analogy in cases of lease. The argumentum a contrario would mean that
the landlord is actually not liable for hidden defects or those faults that the lessee could not objectively
have discovered while previously examining the residential premises. Such opinion would be against
the principle of good faith (Art. 1 of the CL) and justice (Art. 5 of the CL). Since there is no explicit
rule for rental contracts, this legal gap ought to be filled by the analogical application of Art. 1614 of
the CL.
Latvijas Republikas Civillikuma komentari: Ceturta dala. Saistibu tiesibas. Autoru kolektivs prof.
K. Torgana vispariga zinatniska redakcija. Riga: Mans ipasums, 1998, 481. lpp.; 15.11.2006. Latvijas
Republikas Augstakas Senata Civillietu departamenta spriedums lieta Nr. 635.
Report, p. 137.
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law. The opinion is expressed that Art. 41 of the LRT is also connected with Art.
2136, 2147, 2148 of the CL.** The previously described norms provide the remedies
in the cases when the tenant cannot use the dwelling because of force majeure cir-
cumstances.” These remedies are, as follows: withholding of future rent; reclama-
tion of already paid rent for the time period when the use has been impossible;
termination of the contract. All these rights can be exercised simultaneously, if nec-
essary. When a defect was caused by force majeure circumstances, the tenant may
not claim damages from the lessor (Art. 2136 of the CL).

When the landlord is liable for an essential defect, under Art. 1620 subsection
2 of the CL*® the legal remedies of the lessee are either reduction of rent or
termination of the contract. Rent reduction presumably means withholding or
reclamation of rent for the time period when the use of the subject matter was not
secured considering the similar wording of Art. 2136 and Art. 2147 of the CL. If the
landlord is liable for an essential defect and in addition has acted with malicious
intent, he must also compensate the losses of the tenant (Art. 1620 subsection 1 of
the CL).

Art. 2133 of the CL mentions an in-kind replacement in cases of legal defects,
and if it is executed, the tenant is not entitled to ask for further compensation of
damages. This remedy could be relevant when the defect is also material, as well as
the right of the landlord to replace the subject matter, insofar as the landlord can
actually manage it, would be logically prior to other remedies.

In the light of the given arguments, Art. 41 of the LRT can refer to the situations
when the tenant is entitled to partially withhold lease payments when the defect, for
which the landlord is responsible, is neither essential, nor minor.

Furthermore, if the landlord delays the capital repairs required to eliminate the
defects, the tenant is entitled to make capital repairs thereof and then to exercise the
right to set off.”’

According to Art. 278 of the LOA, the Estonian lessee is entitled to demand that
the landlord removes the defect or takes over a legal dispute with a third party. If
the landlord delays resolution of the defect, the tenant may remedy the defect and
claim the payment of the incurred expenses from the landlord. Until the defect

* Krauze, R. Latvijas Republikas likums par dzivojamo telpu iri. Likums ar komentariem. Ceturtais
papildinatais izdevums. Riga: Tiesu namu agentiira, 2008, 190. Ipp.; Latvijas Republikas Civillikuma
komentari: Ceturta dala. Saistibu tiesibas. Autoru kolektivs prof. K. Torgana vispariga zinatniska
redakcija. Riga: Mans ipasums, 1998, 482. Ipp.

Latvijas Republikas Civillikuma komentari: Ceturta dala. Saistibu tiesibas. Autoru kolektivs prof.
K. Torgana vispariga zinatniska redakcija. Riga: Mans ipasums, 1998, 486. Ipp.

The LRT or CL do not state what legal remedies are at the disposal of tenant, if a defect does not
completely prevent, but considerably reduces the possibility to use the subject matter in accordance
with the contract or law. In other words, the issue concerns defects, which are nether essential, nor
minor. On the other hand, Art. 40. 1 of the LRT stipulates that the lessor is obliged to ensure the use of
dwellings in accordance with the contract. For example, parties have contracted that the total area of
the rental subject matter amounts to 20 m?, but in fact it is only 15 m?, - as a result the subject matter
does not have the agreed quality, still, the defect is usually not essential. If the application of Art. 1620
of the CL by analogy is denied, the tenant may tolerate the defect or unilaterally cancel the contract
in accordance with Art. 27 of the LRT, when the parties cannot compromise. However, it seems to be
unfair to leave the tenant without any legal remedies, when he might have agreed to continue using
the subject matter on different terms, i.e., paying smaller rent. On the other hand, if the agreed quality
is subjectively significant for the tenant and, moreover, the landlord has promised its presence in the
contract, it will be reasonable and just to grant the right to ask for termination of the contract.

Visnakova, G., Balodis, K. Latvijas Republikas Civillikuma komentari: Lietas; Valdijums; Tiesibas uz
svesu lietu. Riga: Mans ipasums, 1998, 26.-27. Ipp.
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has not been removed, the lessee may claim a proportional rent reduction. When
the habitual dwellings cannot be used at all, the lessee is fully dispensed from the
obligation to pay rent and related payments.”® In addition to the rights described
before, the tenant may demand a compensation for the damages sustained from the
lessor. Alternatively, the tenant may deposit the rent with a notary after having given
a notice to the landlord to remove defects by a certain deadline in a format, which
can be reproduced in writing and warned the landlord that, if the defects are not
removed, the lessee will deposit the rent which falls due after expiry of the term. If
the tenant does not file a claim against the lessor within thirty days as of the time
when the first rent deposited is due, the landlord may then demand payment of the
deposited amount.”

To sum up, the rules regarding defects are similar in both countries, however,
with respect to legal remedies the Estonian tenancy law takes into account a
wider range of circumstances. The Latvian law is rather casuistic from time to
time, for example, the CL states that replacement in kind is possible in case of the
legal essential defect, although the consequences of material and legal defects
are identical, i.e., the tenant cannot use the leased dwellings. Finally, it would be
advisable to generalize the existent remedies for specific defects and apply them
in other cases t00,% for example, the right of the tenant to remove a defect instead
of the landlord and ask for compensation of expenditures, which at the moment is
provided in case of capital repairs.

5.2. Maintenance and Repairs

The tenant is not responsible for natural tear and wear of the immovable
property, if he properly uses and manages it in accordance with the agreement
and law in Estonia and Latvia (Art. 2150 of the CL; Art. 276. 1 of the LOA®!). Both
the Estonian and Latvian landlords have to perform capital repairs. However,
as to regular repairs, in Estonia, it is clear that the landlord has the duty to carry
out the routine repairs and also cover the expenses incurred thereof (mandatory
regulation), while in Latvia, the answer to the question who - the landlord or the
tenant — covers the costs of ordinary repairs, is debatable.

According to Art. 40 and 42 of the LRT, the landlord must perform capital
repairs, but the tenant shall be responsible for regular repairs.

Pursuant to the CL, the tenant may claim compensation of necessary expenses
incurred to prevent the object from total destruction, collapse or devastation, and
useful expenses, which improve the leased subject matter (Art. 2140 of the CL).
Expenditures, which are intended to make the dwelling more convenient, pleasing
or attractive, are not reimbursable (Art. 868 of the CL).

There are several following issues, which the CL could define more precisely:

8 Paal, K. Contracts for use. Commentaries to Art. 296, 3.3. In: Varul, P, et al. (eds.). Véladigusseadus

I1. Kommenteeritud viljaanne [Law of Obligations Act II. Commented Edition]. Tallinn: Juura, 2007
(in Estonian).

% Report, pp. 137-138.

€ Torgans, K. Saistibu tiesibas. I dala: Macibu gramata. Riga: Tiesu namu agentiira, 2006, 213.-217. Ipp.

¢! Under the Estonian law, the lessee is not required to repair the premises or to preserve the condition
that existed at the time when the premises were handed over to the lessee, and the lessor has the duty to
maintain the usability of the premises (Art. 276. 1 of the LOA). The lessee must only eliminate minor
defects that can be eliminated by minor cleaning or maintenance, which is required for the normal
preservation of the object (Art. 280 of the LOA). Agreements deviating from the aforementioned to
the detriment of the lessee are void (Art. 275 and Art. 279. 4 of the LOA).
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Firstly, it is questionable whether the tenant’s expenditures connected with the
ordinary repairs can be necessary or useful expenses at the same time to claim
their reimbursement from the landlord. This question is answered on a case by case
basis,®* assessing works or improvements made by the tenant and their extent in
each case. Usually, capital repairs will be closely related to the necessary expenses,®
but ordinary repairs can result into necessary or useful expenses.

Secondly, the two different opinions about compensation of the necessary
expenses and capital repairs have been expressed: anyone, except the possessor in bad
faith, is entitled to claim a compensation of necessary expenses (Art. 866 of the CL),
even though no agreement with the landlord has been reached;** capital repairs are
only compensated by the landlord, if the consent of the lessor has been received by
the tenant® (Art. 40 of the LRT). The very same issues occur, when ordinary repairs
according to Art. 42 of the LRT cause necessary expenses in the meaning of Art. 866 of
the CL.

Thirdly, it can be disputable, whether the tenants should bear costs, when regular
repairs constitute the useful expenses. One point of view holds that the tenant bears
these costs, since he must perform ordinary repairs (Art. 42 of the LRT). On the other
hand, Art. 42 of the LRT can be viewed in connection with Art. 2140 of the CL, which
clearly states that the tenant is entitled to receive a compensation of useful expenditures.

Fourthly, if the latter opinion holds, that the tenant may demand to compensate
useful costs connected with ordinary repairs, the problem at issue is whether the
consent of the landlord®® or Art. 42 of the LRT area constitute a legal ground for
compensation.

There are no cogent arguments, why the tenant would not be allowed to refer to
Art. 866, 867 and 2140 of the CL to receive a compensation for capital repairs and/or
ordinary repairs, unless the parties have agreed otherwise. The necessary expenses
shall be reimbursed to everyone except the possessor in bad faith (Art. 866 of the CL),
useful expenses are compensated only if the tenant has coordinated ordinary repairs,
which cause useful expenses, with the landlord (Art. 42 of the LRT; Art. 867 of the CL).

Conclusions

Informality of the rental relations is a common problem in Latvia and Estonia.
This leads to a relatively high level of distrust and uncertainty regarding the
conditions of the relationship. Unfortunately, in case of Latvia, the level of legal
certainty is quite low, as the provisions of the Law on Residential Tenancy do not
always remedy the drawbacks and inaccuracies of the Civil Law, and the rules of the
Civil Law are sometimes too casuistic. Estonian law is generally too restrictive, i.e.,
the parties may not agree on terms and conditions that work to the detriment of
the tenant, unless specifically provided by law. A greater flexibility could facilitate

2 Visnakova, G., Balodis, K. Latvijas Republikas Civillikuma komentari: Lietas; Valdijums; Tiesibas uz
svesu lietu. Riga: Mans ipasums, 1998, 26. lpp.

Visnakova, G., Balodis, K. Latvijas Republikas Civillikuma komentari: Lietas; Valdijums; Tiesibas uz
svesu lietu. Riga: Mans ipasums, 1998, 26.-27. Ipp.

Grittups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipasums. 2. izdevums. Riga:
Tiesu namu agentara, 2002, 12.-88. Ipp.; Visnakova, G., Balodis, K. Latvijas Republikas Civillikuma
komentari: Lietas; Valdijums; Tiesibas uz svesu lietu. Riga: Mans ipasums, 1998, 26.-27. Ipp.

Krauze, R. Latvijas Republikas likums par dzivojamo telpu iri. Likums ar komentariem. 4. papildinatais
izdevums. Riga: Tiesu namu agentdara, 2008, 189. Ipp.

Griitups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipasums. 2. izdevums. Riga:
Tiesu namu agenttira, 2002, 12.-88. Ipp.
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the functioning of heterogeneous rental market. To sum up, the rules regarding
defects are similar in the both countries, however, with respect to legal remedies, the
Estonian tenancy law takes into account a wider range of circumstances. In Latvian
law, the special rules of LRT shall be more detailed and it would be advisable to
generalize remedies for specific defects provided for in the law.
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The article deals with rights in rem. It comes forth with an opinion that objects like intangible
property, especially intellectual property, shall be regarded as objects of property law according
to the Civil Law of the Republic of Latvia, although during establishment of these legal norms,
intellectual property as an object of rights in rem was not well known. The concepts of movable
and immovable things and movable and immovable property are used in parallel in the Civil
Law, even though the first are only attributed to tangible property, while the latter may be used
also with respect to intangible property.

A common tendency in Latvian laws is the movement from a rather narrow understanding
of rights in rem towards a broader understanding. The same tendency may be observed with
respect to an aggregation of property. Movable things are regarded to be a part of immovable
things (superficies solo cedit) only in cases specifically provided by law (numerus clausus). Still,
due to peculiarities of Latvian legal system, several exceptions may be established. They, in turn,
cause uncertainty in public registration system of immovable property in Latvia. There are also
problems with identification of individual objects of intellectual property subject to registration,
e.g. trademarks. Such practise has, consequently, caused or may potentially cause unlawful
losing of the rights that have been already obtained, e.g. the ones acquired by a creditor secured
by the right of pledge.

To solve the problem, it is more urgent to skilfully interpret existing norms rather than to amend
the current legal norms.

Atslégvardi: kermeniskas un bezkermeniskas lietas, kustamas un nekustamas lietas, objekts,
komerckila, intelektualais pasums, lietu kopiba, nekustamas lietas dala, manta, superficies solo
cedit, numerus clausus, zemesgramatas, atzimes, seciba.

Keywords: tangible and intangible property, movable and immovable property, an object,
commercial pledge, intellectual property, an aggregation of property, a part of immovable
property, assets, superficies solo cedit,numerus clausus, Land Register, records/entries, succession.
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1. Lietu klasifikacijas normativais reguléjums

Termins “lietu tiesibas”, kam pagajusaja gadsimta bija tendence pamazam pazust
no kodeksiem, nedaudz modificéta veida tomeér atrodams ari dazos saméra jaunos
kodeksos.! Niderlandes Civilkodeksa (turpmak - NCK)? attiecigas sadalas apzime-
$anai saglabats latinu termins in rem.

Kopiga attistibas tendence ir virziba no lietu klasifikacijas detalizéta reguléju-
ma uz pilnigu atteik§anos no ta. Ta Francijas civilkodekss (turpmak - FCK, code
civil)* satur daudzus kazuistiskus noteikumus par to, kados gadijumos objekti, kas
péc savam ipasibam drizak atbilst kustamas lietas jédzienam, uzskatami par ékas,
respektivi, zemes, dalu. Ipaga uzmaniba veltita tam, kads savienojums uzskatams
par pastavigu. Ta, pieméram, atzistams, ka Ipasnieks pastavigi piestiprinajis ne-
kustamam ipasumam kustamas lietas, kad tas piestiprinatas ar gipsi, kalkiem vai
cementu; spoguli, gleznas un citi izgreznojumi atzistami par pastavigi savienotiem
ar éku, ja grida, kurai tie piestiprinati, veido vienu veselumu ar spogula koka rami.
Statujas atzistamas par nekustamo mantu, kad tas novietotas nisa, kas izveidota spe-
ciali $o statuju novietosanai, kaut ari §is statujas varétu tikt nonemtas, tas nebojajot
un nepasliktinot (code civil, 525. pants). Lidzigas atzinas atrodamas romie$u tiesibu
Justiniana kodifikacija (D. 30, 1, 41, 12).*

Tomeér iz$kirosa loma pieskirta nevis fiziskas savieno$anas veidam, bet gan at-
tiecigo lietu saimnieciskajai saistibai ar nekustamo Iipasumu. Par lauku nekustama
ipasuma piederumu FCK atzist gan siki uzskaititas inventara vienibas, gan majdziv-
niekus (code civil, 524. pants); pretéji Francijas likumam Latvija lauku saimniecibas
inventars, tapat ka romie$u tiesibas, nekad nav uzskatits par nekustama ipasuma
sastavdalu (Civillikuma (turpmak - CL) 861. pants).

Niderlandes Civilkodeksa® 20. panta I (c) apak$punkta noradits, ka ipaSuma tie-
sibas uz zemi ietver ékas un darbus, kas veido pastavigu zemes dalu, tiesi vai netiesi
vai ari tada veida, ka $ie darbi inkorporeéti citas ékas vai darbos.

Rozenfelds, J. Lietu tiesibu jédziens Latvijas civiltiesibu sistéma. No: Starptautiskas zinatniskas
konferences “Valsts un tiesibu aktudlas problemas” rakstu krajums. Daugavpils: DU akadémiskais
apgads “Saule”, 2010, 356. Ipp.
2 The Civil Code of the Netherlands. Kluwer Law International. Wolters Kluwer. Law & Business.
Warendorf, H., Thomas, R., Cury-Summer, I. 2009. Kluwer Law International BV, The Netherlands.
Grazhdanskij kodeks Francii (Kodeks Napoleona). Code civil des Francais (Code Napoleon). Perevod
s francuzkogo. Moskva. Berlin. Infotropik Media, 2012, s. 194.
Corpus luris Civilis. Editio stereotypa tertia. Volumen primum. Institutionas. Recognovit. Paulus
Krueger. Digesta. Recognovit. Theodorus Mommsen. Berolini. Apud Weidmannos. MDCCCLXXXII.
The Digest of Justinian. Translation edited by Alan Watson. Vol. 1-4. Penn. University of Pennsilvania
press. Philadelphia.
The Civil Code of the Netherlands. Kluwer Law International. Wolters Kluwer. Law & Business.
Warendorf, H., Thomas, R., Cury-Summer, I. 2009. Kluwer Law International BV, The Netherlands.
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2. Lietu tiesiba ka subjektiva tiesiba

Lietu tiesibu® ka tiesiskas attiecibas in rem sastavdalu’ pretstata saistibai jeb
prasijumam ka saistibu tiesiskas attiecibas in personam sastavdalai.® In rem attie-
cibu médz traktét gan subjektiva nozimé, t. i., ka attiecibu starp lietu tiesibas sub-
jektu un lietu’® jeb “varas par lietu”® vai ari “kundzibas™" attiecibu, gan objektiva
nozimé, t. i, ka attiecibu starp lietu tiesibas subjektu un visiem paréjiem tiesibu
subjektiem,? t. i., “starp tiesibu baudo$u personu un tresam personam lietu de]”*?
“tiesiskas kartibas” nodro$inasanai."*

Civillikuma lietu tiesiba raksturota ka “vara par lietu” (CL 875.-898., 1036. pants).

Citu valstu likumos termins “vara” vairs netiek lietots (Italijas Civilkodekss,
832. pants;'® Niderlandes civilkodekss, 5.1. pants;'® Francijas code civil, 2228. pants
(redakcija, kas bija speka lidz 2008. gada 17. junijam,"” tagadéja redakcija’® attiecas
uz ieilgumu); Sveices Civilkodekss, 841., 919. pants."). Ir tikai dazi iznémumi: Aus-
trijas Civillikuma (Allgemeines biirgerliches Gesetzbuch, turpmak — ABGB) vecaka,
tagad atcelta?® redakcija (309. pants), Vacijas Civillikums (turpmak - BGB) un CL.
BGB 903. § termins “vara” saglabats vienigi panta virsraksta.

Termins “vara” attieciba uz lietu izcel no tiesibu viedokla maznozimigo iespéju
cilvékam ietekmeét lietu jeb “subjekts — objekts” attiecibu, bet atstaj otraja plana daudz
svarigako lietu tiesibas subjekta saikni ar visiem paréjiem tiesibu subjektiem jeb “sub-
jekts — subjekti” attiecibu. “Subjekts — lieta” pati par sevi nav tiesiska attieciba, jo ta

var pastaveét tikai tiesibu subjektu starpa,*! nevis starp subjektiem un lietam.*
¢ Seit un turpmak termins “lietu tiesiba” subjektiva nozimé lietots vienskaitli, bet daudzskaitli - ka

objektivs tiesibu normu kopums, kas regulé personu tiesibas uz lietam. Lidztekus tam, daudzskaitli

lietots, jédziens “lietu tiesibas” norada uz vairakam subjektivam tiesibam. Pieméram, uz vienu un to

pasu nekustamo ipagumu var attiekties vairakas tiesibas. Sada lietojuma piemérs — CL 846. pants, kura

saturs un genéze analizéti §i raksta turpinajuma.

Rozenfelds, J. Lietu tiesibu jédziens Latvijas civiltiesibu sistéma. No: Starptautiskas zinatniskas

konferences “Valsts un tiesibu aktudlas probléemas” rakstu krajums. Daugavpils: DU akadémiskais

apgads “Saule”, 2010, 352.-355. lpp.; Rozenfelds, ]. Lietu tiesibas. 4. labotais, papildinatais izdevums.

Autora redakcija. Riga: Zvaigzne ABC, 2011, 7. lpp.

8 1,4.,6.,4.

Tjutrjumov, I. M. Grazhdanskoe pravo. Jur'ev: Tipografija K. Mattisena, 1922, s. 120.

Griitups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipagums. 2. papildinatais

izdevums. Riga, 2002, 18. Ipp.

' Balodis, K. Ievads civiltiesibas. Riga: Zvaigzne ABC, 2007, 33. Ipp.

Shershenevich, G. F. Uchebnik russkogo grazhdanskogo prava t. 1-j. Izdanie 11. Moskva: Izdanie
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16 The Civil Code of the Netherlands. Kluwer Law International. Warendorf, H., Thomas, R., Cury-

Summer, I. Wolters Kluwer. Law & Business, 2009.
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3. Kermeniskas un bezkermeniskas lietas

Diskutabls ir jautajums par pasa termina “bezkermeniska lieta” batibu. Pastav
ierosinajumi atteikties no $1 termina, pamatojoties uz to, ka lietu iedalijums kerme-
niskas un bezkermeniskas “nav pazistams” Vacijas un Sveices tiesibas.?*

CL reguléjums atspogulo senaku iedalijumu: “[V]ecakie laiki, kas manta redzéja
tikai ipaguma tiesibu uz lietam, $o pédéjo iedalija péc lietu galvena jedalijuma [t. i. -
kustamas un nekustamas - J. R.] un bija tapéc driz spiesti ari paréjas tiesibas, ka
lietiskas, ta ari personigas, pakartot kustamo un nekustamo lietu jédzienam [..] [S]o
attistibas gaitu gajusas ari seviski Balt. [Baltijas, t. i., tagadéjas Latvijas (iznemot Lat-
gali) un Igaunijas teritorija pastavosas — J. R.] tiesibas. Tadé] atrodam likuma tiesi
atzimétu kustamas un nekustamas mantas (Vermogen) iedalijumu blakus attieciga-
jam kermenisku lietu iedalijumam ([VLK** - J. R.] 536. p. [t. i, CL 846. panta pir-
ma dala - J. R.]. Kodifikacija [VLK - J. R.] tatad nepieskaita abstraktas tiesibas, to
starpa ipasumu [ipasuma tiesibas — J. R.], tie$i kustamam vai nekustamam lietam,
ka to dara dazas citas partikularas tiesibas.”*

Sis tradicionalistiskais koncepts joprojam dominé ari Latvijas tiesibu zi-
natné. Autori, kas neatzist par pamatotu lietu iedalijumu kermeniskas un bez-
kermeniskas,*® uzskata, ka ipauma priek$mets var but tikai kermeniska lieta,?’
noradot, ka janoskir ipasuma tiesibu objekti no tiesibu objektiem. Pédéjie saskana
ar $o uzskatu ir plasaks jédziens un lidztekus ipauma tiesibu objektiem, t. i., ker-
meniskam lietam, pie tiem pieder arl “bezkermeniskas lietas, t. i., mantiskas tie-
sibas, kuras ietilpst mantas sastava (piem., lietojuma tiesiba, prasijuma tiesiba),
un bezkermeniski labumi (piem., autora darbs, izgudrojums, precu zime)’*® tiek
izmantota viena no vairakam termina “manta” nozimém, to saprotot ka “tiesibu
kopumu, kuras pieder konkrétam tiesibu subjektam”,?® kas ietver ne tikai tiesibas
uz lietam, bet ari prasijumus, tuvinot $o jédzienu IpaSuma tiesibas jédzienam gan
terminologiski,®® gan ari praktiski, atzistot, ka stridos par bezkermenisku lietu
piederibu normas, kas regulé ipa§uma tiesibas, var piemérot “péc analogijas”.*' Ta-
dgjadi, it ka stingri paliekot pie ta, ka ipasuma tiesibu objekts ir tikai kermeniskas
lietas, un konsekventi izvairoties no jédziena “bezkermeniskas lietas”, to aizstajot

2 Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tresas dalas modernizacijas

nepieciesamibu. Pieejams: https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplukots 08.05.2015.],
1. Ipp.

Baltijas vietéjo likumu kopojums jeb Civillikumi (Vietéjo likumu kopojuma ITI dala, dazos izdevumos
ari Latvijas (Baltijas) privatlikums, ari Vietéjo civillikumu kopojums, apstiprinats 1864. gada
12. novembri, stajies spéka 1865. gada 1. jalija, turpmak - VLK).

Lietu tiesibas. Baltijas vietéjo likumu kopojuma tre$as dalas skaidrojumi. F Konradi, A. Valters. Riga,
1935, 7. Ipp.

Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tre$as dalas modernizacijas
nepieciesamibu. Pieejams: http://www.at.gov.lv/lv/resources/research/ [aplukots 24.08.2009.].
Griitups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipagums. 2. papildinatais
izdevums. Riga, 2002, 18. Ipp.

Turpat, 27. Ipp.

2 Kalnins, E. Mantas jédziens civiltiesibas. LU Zurnals “Juridiska Zinatne”, 2010. Nr. 1, 146. lpp.; Kal-
nins, E. Laulato manta laulato likumiskajas mantiskajas attiecibas. Riga: Tiesu namu agentara, 2010,
30. Ipp.

Zimigi, ka citéta raksta (Kalnins, E. Mantas jédziens civiltiesibas. LU Zurnals “Juridiska Zinatne”, 2010.
Nr. 1) virsraksta un kopsavilkuma anglu valoda “manta” tulkota ka property, t. i., ipasums.

Kalnins, E. Laulato manta laulato likumiskajas mantiskajas attiecibas. Riga: Tiesu namu agentara,
2010, 91. Ipp.
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ar terminu “bezkermeniskie labumi”,** §1 uzskata uzturé$ana speka tomér izradas

iespéjama, tikai pateicoties ipasuma tiesibas reguléjoSo normu pieméro$anai “péc
analogijas”.

Termina “manta” ka noteiktai personai piederos$u tiesibu kopuma izpratne atro-
dama jau pandektu tiesibas,” kas savukart $o jédzienu tradicionali pamato ar atsau-
ci uz romiesu tiesibam (Ulpian. D. 50, 16, 49).**

Atbilstosi $im uzskatam ipasuma tiesibas, kas realizéjamas tikai attieciba uz ker-
meniskam lietam, pretstatamas plasakam tiesibam, ko var realizét ari attieciba uz
“bezkermeniskiem labumiem”.*® Lai izvairitos no paradoksala secinajuma, ka perso-
na rikojas ar objektiem, kas tai nepieder, §1 uzskata piekritéji norada, ka pastav ipa-
$uma tiesibas $aura, t. i., civiltiesiska, un plasa, t. i., konstitucionala, nozimé, ka ari
“tiesibas uz ipagumu”.*® Seit minéta teorija sastopas ar jaunam griitibam, jo pretstata
ipasuma tiesibam ka civiltiesiskas apgrozibas instrumentam konstitucionalas tiesi-
bas, kas bazéjas cilvektiesibu koncepcija, pienemts uzskatit par neatsavinamam, t. i.,
tadam, kas sava neatsavinama rakstura dé] principiali nevar but tiesiskas apgrozi-
bas objekts.’” Tatad patiesiba konstitucionalajas tiesibas ietverta tiesibu aizsardziba
sastav no diviem at3kirigiem elementiem. Seit ir gan neatsavinamas cilvéka tiesibas
uz ipasumu, kas gan pastav ka potencialas tiesibas, t. i., nav atkarigas no konkrétas
personas mantiska stavokla, gan ari “parastas” ipasuma tiesibas, kuras iespéjams
atsavinat, cita starpa, arl ar valsts varas aktiem pretéji ipasnieka gribai, kas pie tam
visbiezak ir nacionalo konstitucionalo tiesu, tai skaita Latvijas Satversmes tiesas, ka
ari Eiropas Cilvektiesibu tiesas, praksé izskatamais strida objekts.*®

Lidz ar to, lai norobezotu Sos divus jédzienus, logiski batu ieviest atskirigu ter-
minologiju, atsakoties no sadomata Ipasuma un paréjo vienai personai piedero$o
tiesibu pretstatijuma un visas tas tiesibas, kas pieder vai pat tikai var piederét kon-
krétai personai, apziméjot attiecigi vai nu par ipasuma, vai lietu tiesibam, bet poten-
cialo iespéju iegiit ipaumu un netraucéti to izmantot — par tiesibam uz ipaumu.
Tacu ari tads sadalijums nepalidz norobezot in rem tiesibu no in personam, ka, pie-
meéram, tiesibu prasit lietas nodosanu un tiesibu uz lietu, kas jau nodota.

CL reguléjums $aja jautadjuma tik tie$am ietver pretrunu. Atzistot, ka lietas ir
kermeniskas vai bezkermeniskas (CL 841. pants), bet tikai kermeniskas lietas ir vai
nu kustamas, vai nekustamas (CL 842. pants), CL tai pasa laika paredz, ka ari bez-
kermenisku lietu var uzskatit vai nu par kustamu, vai nekustamu: “[K]ad par bez-
kermenisku lietu runa ka par kermeniskas lietas sastavdalu vai piederumu (850. p.),
tad vina pienem $as pédéjas ipasibas.” (CL 846. panta 3. dala).

Ja minéta pretruna ir nepilnigas juridiskas tehnikas izraisita, tad to iesp&jams
noverst, parveidojot likuma tekstu. Tomeér lidzsinéjie méginajumi reformét minétas
normas nav atzistami par veiksmigiem.

32 Gratups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipagums. 2. papildinatais
izdevums. Riga, 2002, 27. Ipp.

Baron, Ju. Sistema Rimskogo Grazhdanskogo prava. Vypusk 2. Perevod L. Petrazhickago. 3. izdanie.
S.-Peterburg: Sklad izdanija v knizhnom magazine N. K. Martynova, 1908, § 37, s. 85.

Citétaja fragmenta gan uzskaita arl uzticéto ipaSumu (sed et si bona fide a nobis possideantur).
Gritups, A., Kalnins, E. Civillikkuma komentari. Tre$a dala. Lietu tiesibas. Ipasums. 2. papildinatais
izdevums. Riga, 2002, 27. Ipp.

Rasa, A. “Ceribu uz ipaumu” tiesiskie aspekti (I). Likums un Tiesibas, 2008. Aprilis, 10. s&j,. Nr. 4
(104), 115.-117. Ipp.

Neimane, 1. Ipasuma tiesibas ka cilvéka pamattiesibas. Jurista Vards, 2004. 7. decembris, Nr. 47.
Balodis, K. 105. pants. No: Latvijas Republikas Satversmes komentari. VIII nodala. Cilveka
pamattiesibas. Autoru kolektivs prof. R. Baloza zinatniska vadiba. A. Endzins, prof. R. Apsitis, akad.
T. Jundzis, Satversmes tiesas priekss. G. Katris. Riga: Latvijas Véstnesis, 2011, 459.-478. Ipp.
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Ne sakotnéjais ierosinajums vienkarsi svitrot CL 846. panta treSo dalu ka nesa-
protamu un pat “absurdu”,* ne vélak attistita mantas ka vienai personai piederosu
subjektivo tiesibu kopuma ideja*® neatbilst ne CL 846. panta ietverto normu satu-
ram, ne avotiem, kas norada uz §o normu izcelsmi.

No CL 846. panta 3. dalas prieksteca - VLK autora F. Bunges - noraditajiem
trim fragmentiem (VLK 538. pants) viens (D. 18, 1, 47) norada uz tdensvada [lieto-
juma] tiesibam (ius aquae); otrs (D. 7, 5, 3) — uz naudas lietojuma tiesibu (usus fruc-
tus); tresais (D. 43, 16, 3, 15) — uz lauku saimniecibas vai ékas lietojuma tiesibu ser-
vitata (usus fructus) valdijuma aizsardzibu. Pie tam ari 538. pants norada nevis uz
tiesibu, bet uz bezkermenisku lietu. Uz So pasu fragmentu noradits ari atsaucé pie
CL 846. panta 1. dalas priekste¢a - VLK 536. panta, ar vienigo atskiribu, ka CL nor-
ma lietota vardkopa “lietu $kiras”, bet VLK - “priek$metu $kiras”.

Ieprieks aprakstita CL 846. panta genéze — romie$u tiesibu fragmenti, kas pie-
vienoti VLK attiecigajiem pantiem, — parada, ka ar “kermeniskas lietas sastavdalu
vai piederumu” iepriek§ minétajos fragmentos domatas lietojuma tiesibas dazadas
izpausmes.

Romiesu tiesibas lietojuma servitits tika iedalits divas grupas. Lietojuma tiesiba
tikai personisko vajadzibu apmierinasanas nolaka tika apzimeéta ar jedzienu usus.
Lietojuma tiesiba ka tiesiba iegut no lietas visus iespéjamos labumus (auglus) - ka
usus fructus.

Lidziga veida §1 terminologija tiek lietota arl Francijas Civilkodeksa (578.-
710. pants), Lietuvas Civilkodeksa (4.111.-4.159. pants) un Civillikuma (1130.-
1259. pants). Latvijas Civillikuma gan salidzinajuma ar ta prieksteci Baltijas Vietéjo
likumu kopojumu usus fructus parveidots par lietojumu.*!

Tatad, nemot véra CL 846. panta tresaja dala ietvertas normas kazuistisko pama-
tojumu, kas attistijies konkrétos vésturiskos apstaklos, §1 norma nevar kalpot ka ma-
terials Joti plasiem visparinajumiem attieciba uz lietu tiesibas objektiem ka tadiem.
It seviski — attieciba uz tiesibam, kas So normu veido$anas laika bija vél rudimentara
stadija, pieméram, intelektuala ipasuma tiesibas. Nav Ipass parsteigums, ka, meha-
niski “samontéjot” CL ietverto reguléjumu ar modernajas tiesibas sastopamo, iegi-
tie secinajumi radas neapmierinos$i vai pat absurdi.**

Pirmkart, nekorekti salidzinat minéto normu ar intelektuala ipaSuma objektiem,
par kuriem izpratne §o normu tapsanas laika vél nebija attistita, tai pasa laika neko
nekomentéjot par lietojuma tiesibam, uz kuram noradits F. Bunges kodifikacija sais-
tiba ar CL 846. panta 3. dalas prieksteci - VLK 538. pantu. Otrkart, tiesibu “pieskai-
tiSanu” kustamai vai nekustamai mantai nevajadzétu identificét ar lietu iedalijumu
kustamas un nekustamas. Tre$kart, no praktiska viedokla aplakojot intelektuala
ipasuma objektus, pieméram, ka uznémuma sastavdalu, ne apstiprinas, ne ari pilni-
ba izslédzams iepriek$ minétais apsvérums, ka $ie objekti nevarétu ietilpt tada lietu
kopiba, kas sastav gan no kermeniskam, gan ari no bezkermeniskam lietam.

¥ Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tre$as dalas modernizacijas
nepiecieSamibu. Pieejams: http://www.at.gov.Iv/lv/resources/research/ [aplukots 16.04.2015.], 7. Ipp.

40 Kalnins, E. Mantas jédziens civiltiesibas. LU Zurnals “Juridiska Zinatne”, 2010. Nr. 1, 146. Ipp.; Kalnins, E.
Laulato manta laulato likumiskajas mantiskajas attiecibas. Riga: Tiesu namu agentara, 2010, 30. lpp.
Rozenfelds, ]. Civillikums un latviska identitate. No: Rakstu krajums “Politika un tiesibas. Tiesibu un
juridiskas prakses ilgtspéjiga attistiba”. Redkolégija: K. Torgans, J. Rozenfelds, 1. Cepane, K. Strada-
Rozenberga, A. MeikaliSa, D. Rezevska, J. Karkling, J. Bolis. Riga: LU Akadémiskais apgads, 2011,
48. Ipp.

Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tre$as dalas modernizacijas
nepiecieSamibu. Pieejams: http://www.at.gov.Iv/lv/resources/research/ [aplikots 16.04.2015.], 7. Ipp.
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4. Lietu kopiba (universitas rerum) ka objekts

Attieciba uz lietu kopiba ietilpstosam atseviskam lietam ka lietu kopibas sastav-
dalu pastav objektivais (lietas dabiskas Ipasibas) un subjektivais (ipasnieka griba)
kritérijs.* Pirmais, objektivais, kritérijs nav savienojams ar otro, subjektivo. Ipas-
nieka gribas kritérijs, uz kura izskiro$o lomu noradits vairakos starpkaru perioda
spriedumos,** gan balstas uz tolaik spéka eso$a VLK 561. panta iztulkojumu, tacu §
norma CL nav ietverta. Tiesu prakse, $kiet, pédéja laika prieksroku dod objektiva-
jam kritérijam: “. lai kada manta vai priek§mets iegiitu piederuma raksturu, jakon-
staté tas uzdevums kalpot galvenajai lietai, pastaviga saistiba ar to un atbilstiba $im
uzdevumam ar savam dabiskam ipasibam.™® Pastiprinoties tiesas ieskata nozimei
lietu juridiskas vietas noteik$ana, lietu klasifikacijas nozime, pieméram, CL 857.—
862. panta reguléjosa loma, attiecigi sasaurinas.

Saskana ar vienu uzskatu lietu kopibu var iegiit ipasuma ka vienotu objektu.*®
Saskana ar pretéjo viedokli ipasuma tiesiba var pastavét tikai attieciba uz katru lietu
atseviski.”” Pirmais viedoklis pamatots ar apgrozibas interesém,*® otrais - atbilsto-
§it. s. “specialitates principam”.*® Strids atspogulots romiesu tiesibu avotos (D. 41, 3,
30, 2) un literatara.> Parasti tie autori, kas atbalsta saSaurinato viedokli par kerme-
niskam lietam ka lietu tiesibu objektiem, neatzist ari lietu kopumu par lietu tiesibu
objektu. Sads uzskats izriet no prieksstata par lietu tiesibu ka attiecibu, kur izpauzas
tiesa, fiziska iedarbiba uz lietu, “vara” par lietu. Sada izpratné iedarboties uz lietu
kopibu nav iespéjams, jo $o iespéju limité tiesibu subjekta fizisko iespéju robezas.
Turpretim, ja tiesibu uz lietu kopibu apliko ka tiesibu izlemt $is kopibas juridisko
likteni, rikoties ar to, pieméram, apnemoties nodot lietu kopumu, kas identificéts
darfjuma péc kaut kadam noteiktam pazimém, pieméram, ka vienai personai pie-
dero$s ganampulks vai noteikta telpa eso$u kustamu lietu kopums, tad lietu kopu-
ma juridiskais liktenis tiek pargrozits, fiziski neiedarbojoties uz to. Respektivi, saja

# Rozenfelds, . Lietu tiesibas. 4. labotais, papildinatais izdevums. Autora redakcija. Riga: Zvaigzne ABC,

2011, 19. Ipp.

Civillikumi ar paskaidrojumiem. Otra gramata. Lietu tiesibas. Sast. sen. E Konradi un Rigas

apgabaltiesas loceklis A. Walter. Likuma teksts prof. Dr. iur. A. Bumana, H. Elersa un J. Lauvas

tulkojuma. Neoficials izdevums. Riga: Gramatrapnieks, 1935, 23.-25. lpp.

Latvijas Republikas Augstakas Tiesas Senata Civillietu departamenta spriedums civillieta Nr. SKC-

168/2008. Latvijas Republikas Augstakas Tiesas Senata Civillietu departamenta spriedumi un lémumi.

2008. Riga: TNA, 2009, 102.-105. Ipp.

& Balodis, K. Ievads civiltiesibas. Riga: Zvaigzne ABC, 2007, 112., 113. Ipp.

¥ Gritups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipagums. 2. papildinatais
izdevums. Riga, 2002, 20. Ipp.

8 Rozenfelds, ]. Lietu tiesibas. Riga, 2004, 29.-30. Ipp.

¥ Gritups, A., Kalnins, E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipagums. 2. papildinatais

izdevums. Riga, 2002, 19. Ipp.

Baron, Ju. Sistema Rimskogo Grazhdanskogo prava. Vypusk 2. Perevod L. Petrazhickago. 3. izdanie.

S.-Peterburg: Sklad izdanija v knizhnom magazine N. K. Martynova. Kniga II. Vladenie. Kniga III.

Veshhnoe pravo. Perevod L. Petrazhickago. 3. izdanie. S.-Peterburg: Sklad izdanija v knizhnom

magazine N. K. Martynova, 1908, § 115, s. 10; § 129, s. 42; Bukovskij V. Svod grazhdaskih uzakonenij

gubernij Pribaltijskih s prodolzheniem 1912-1914 g.g. i s raz"jasnenijami v 2 tomah. T. I, s. 254-255;

Grimm, D. D. Lekcii po dogme rimskogo prava. Posobie dlja slushatelej. Izdanie pjatoe, ispravlennoe

i dopolnennoe. Riga: David Gliksman, 1924, s. 61; Rimskoe chastnoe pravo. Avtorskij kollektiv pod

redakciej prof. Novickogo I. B. i prof. Pereterskogo I. S. Moskva: Juridicheskoe izdatel'stvo Ministerstva

justicii SSSR, 1948, s. 163.
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tiesiskaja attieciba lietu kopums jaaplako nevis ka kermeniska lieta, bet ka tiesibas,
t. i., bezkermeniska lieta.”!

Uzskats, ka bezkermeniskas lietas nevar biit ipaSuma tiesibu objekts,** bet tai
pasa laika pielavums, ka iespéjama ipaguma tiesiba uz lietu kopumu,® vértéjams ka
nekonsekvents. Vienlaikus nekonsekvence izpauzas ari iepriek§ minétaja pielavuma,
ka bezkermeniskas lietas gan nevar but lietu tiesibu objekti, tomeér tiesibu subjekti ar
tam var rikoties civiltiesiskaja apgroziba, pie tam noteikumi par lietu tiesibam $ai
gadijuma piemérojami “péc analogijas”.

Praksé $iem apsvérumiem nav lielas nozimes, jo izskiross ir secinajums, ka gan
kermeniskas, gan bezkermeniskas lietas, pie kuram pieskaitamas ari lietu kopibas,
piedalas civiltiesiskaja apgroziba, tatad ir tiesibu objekti.

Saskana ar CL 860. pantu “par rapniecibas uznémuma piederumiem uzskatami
razo$anai vajadzigie darba riki un masinas, ka ari vél darba esosie razojumi, bet pie-
derumiem nav japieskaita ne sagadatie neapstradatie materiali, ne ari jau pabeigtie
un pardo$anai nolemtie izstradajumi”. Protams, $aja panta uzskaititie objekti - ma-
$inas un darbariki - $1 panta autoru uztveré bija kermeniskas lietas. Tai paga laika
strida par uznémumam piederosas prec¢u zimes vai patenta nodosanu pircéjs vai cita
veida prasitajs, visticamak, pamatoti atsauktos gan uz CL 854. un 860. pantu, gan
ari uz CL 1050. pantu, kaut ari vismaz no burtiska $§is normas teksta izriet, ka ipasu-
ma prasibas priek$mets nevar buat “tada manta, kuras sastava ietilpst gan kermenis-
kas, gan bezkermeniskas lietas”, jo praksé §i norma tiek iztulkota paplaginati.®

Intelektuala ipaguma objekti var tikt iekilati komerckilas veida gan ka individu-
ali noteiktas registracijai paklautas lietas, gan ari komersantam piederosas mantas
kopuma sastava. Pamatojoties uz grozijumiem Komerckilas likuma, kas stajas spéka
2015. gada 1. janvari, intelektuala Ipauma objekti (iznemot autortiesibas) var tikt
iekilati ka registracijai paklautas kustamas lietas gan atseviski, gan visas uznémuma
mantas sastava.>

Riciba ar intelektuala ipa§uma objektiem bija iespé&jama ari atbilstosi tiesiskajam
rezZimam, kas pastavéja pirms 2015. gada 1. janvara, kad $o objektu apgrozibu re-
gistréja Patentu valdé. Izmainas likuma veiktas, lai labak un pilnigak nodro$inatu
intelektuala ipasuma objektu identificé§anu, lai novérstu vairakkartéjas iekilasanas
iespéjamibu apstaklos, kad nav iespéjams noteikt vairaku kilas turétaju kilas tiesibu
prioritati. Sai zina minétas izmainas riciba ar intelektuala ipasuma objektiem atbilst
ieprieks izteiktajiem ierosinajumiem.*® Tomeér grozijumu mehanisms butiski atski-
ras no ieprieks ierosinata priekslikuma, kas pamatojas uz vienota registra izveido-
$anas ideju. Grozijumi reducéjas uz to, ka ieprieks$ neatkarigi pastavosa intelektuala
ipasuma kila pakartota komerckilas tiesiskajam regulégjumam. Lidz ar to intelektu-
ala Ipasuma objekti (iznemot autortiesibas) var tikt iekilati divos veidos: ka regis-
tracijai paklautas lietas un ka komersantam piederosas mantas kopiba ietilpstosi

1 Bukovskij, V. Svod grazhdaskih uzakonenij gubernij Pribaltijskih s prodolzheniem 1912-1914 g. g.is

raz'jasnenijami v 2 tomah. T. I, s. 254-255.

%2 Balodis, K. levads civiltiesibas. Riga: Zvaigzne ABC, 2007, 111. Ipp.

53 Balodis, K. Kustamu lietu iekilasanas tiesiska reguléjuma problémas. No: LU Zinatniskie raksti. Acta

Universitatis Latviensis. 621. séj. Saistibu izpildes juridiskais nodrosinajums. Riga: LU, 1999, 26.-45. Ipp.

Rozenfelds, ]. Lietu tiesibas. 4. labotais, papildinatais izdevums. Riga: Zvaigzne ABC, 2011, 128. lpp.;

Rozenfelds, . Ownership Claim. Journal of the University of Latvia. No. 6. Law. Editor in chief

J. Lazdins. Riga: University of Latvia, 2014, pp. 91-107.

> Grozijumi Komerckilas likuma. Pieejams: http://likumi.lv/doc.php?id=267193 [aplukots 22.05.2015.].

% Rozenfelds, ]. Pétijums par Civillikuma Lietu tiesibu dalas (ceturtas, piektas, sestas un septitas nodalas)
modernizacijas nepiecie$amibu. Pieejams: https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplikots
27.05.2015.], 20.-22. Ipp.
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objekti. Pirmaja gadijuma kilas devéjs var but jebkura persona. Otraja gadijuma,
ja tiek iekilata visa komersantam piedero$a manta, intelektuala ipasuma objekti ti-
kai tad izradisies iekilati, ja tie tie$i noraditi ka komerckilas priek$mets: “[J]a tiek
iekilata visa komersanta vai citas juridiskas personas manta vai lietu kopiba un taja
ietilpst registracijai paklautas lietas, tas pieteikuma norada atseviski. Ja kada no mi-
nétajam lietam nav ieklauta pieteikuma, komerckilas némeéjs nevar izlietot komerc-
kilas tiesibu un komerckila uz §im lietam nav spéka pret treSajam personam.”’

Sadu kilas tiesibu realizacija gan saistita ar specifiskim problémam. Problémas
iedalamas divas grupas. Pie pirmas pieder problémas, kas saistitas ar lietu kopibas
ka tiesibu objekta ipatnibam. Pie otras grupas pieder problémas, kas izriet no inte-
lektuala ipaguma objektu specifiskajam Ipatnibam.

Attieciba uz problémam, kas saistitas ar lietu kopibas ka tiesibu objekta ipatni-
bam, literatara noradits, ka mantas kopiba var but vienigi apnemsanas darijjuma
priek$mets.”® Sads secinajums nonak pretruna ar ti pasa autora cita darba attistito
teoriju — saskana ar to apnemsanas darfjums ir tikai priek$noteikums tam sekojo-
$am ricibas darijumam.® Ta ka pédéjais uzskatams par appemsanas darijuma izpil-
des aktu, tad prakse, kur pastav objekti, kurus apnemas nodot, bet nekad nenodod,
nonaktu pretruna ar jebkura tiesiska darijuma mérki — nodrosinat lietu civiltiesisko
apgrozibu. Tatad, ja pienem, ka mantas kopiba var but vienigi apnemsanas dariju-
ma priek$mets, tad vai nu riciba ar lietu kopibu nemaz nav iespéjama, vai ari ap-
nemsanas nodot lietu kopibu tiek izpildita attieciba uz katru lietu kopiba ietilpstoso
priek$metu atseviski.

Var konstatét, ka tik tieS$am komerckila attieciba uz lietu kopibu, pieméram, visu
komersantam piedero$o mantu, tiek realizéta tiesi tada veida.

Saskana ar Komerckilas likuma 3. panta 1. dalas 3. punkta noteikumiem komer-
sants var apnemties iekilat visu savu mantu, tacu “no juridiska viedokla attieciba uz
katru manta ietilpsto$o tiesibu pastav atseviska (patstaviga) komerckilas tiesiba (kas
visas “apvienotas” ar vienu registracijas ierakstu). Komerckilas néméjs uz likuma
pamata [..] iegtist atseviskas komerckilas tiesibas ari uz iekilatas mantas nakamam
sastavdalam”.®® Atliek precizét, ka nakamo iekilato lietu iegi$anas pamats komerc-
kilas némeéjam ir nevis likums, bet gan 1) fakts, ka pastav komerckila un 2) ka mi-
nétas lietas nonakusas kilas devéja ipasuma, 3) atsevisko komersanta mantas sastava
ietilpsto$o lietu parnemsana valdijuma, tatad likuma paredzéts sarezgits juridisks
sastavs. Pie tam tikai tada gadijuma, ja rodas nepiecie§amiba vérst piedzinu uz ieki-
lato lietu kopibu, komerckilas néméjs parnem sava valdijuma lietu kopiba ietilpsto-
$as atseviskas lietas (Komerckilas likuma 36. pants), ja vien iekilatas lietu kopibas
sastava ietilpsto$as lietas nav nodotas komerckilas néméja valdijjuma, jau ligumu
noslédzot (Komerckilas likuma 25. pants). Lidztekus kermenisku lietu valdijumam
iespéjams arl bezkermenisku lietu valdijums, kas izpauzas gan ka precu zimju vai
patentéta izgudrojuma izmantosana, gan ari ka iekilato prasjjumu dzésana, izpildot
tos par labu kilas néméjam (CL 1338. pants).

7 Grozijumi Komerckilas likuma, 10. pants, (3) dala. Riga, 2014. gada 27. junija. Likums stajies speka

2015. gada 1. janvari. Pieejams: http://likumi.lv/doc.php?id=267193 [aplakots 27.05.2015.].

Kalnins, E. Laulato manta laulato likumiskajas mantiskajas attiecibas. Riga: Tiesu namu agentira,
2010, 34. Ipp., 64. atsauce.

Kalnins, E. Tiesisks darfjums. Privattiesibu teorija un prakse. Raksti privattiesibas. Riga: Tiesu namu
agentiira, 2005, 142.-145. Ipp.

Kalnins, E. Laulato manta laulato likumiskajas mantiskajas attiecibas. Riga: Tiesu namu agentara,
2010, 34. Ipp., 64. atsauce.
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Lietu kopibas iekilasana komerckilas veida $ai zina neatskiras no jebkuras ker-
meniskas vai bezkermeniskas lietas iekilaganas rokas kilas veida. Ari pédéja var tikt
nodibinata “ar nodomu, lai ta batu par nodros$inajumu vina prasijumam, ja $is no-
doms pie tam noteikti izsacits” (CL 1340. pants), kaut ari kilas néméjs nebttu némis
kilas priek$metu sava vara (CL 890. pants). Viena no apnemsanas darjjumu ipat-
nibam ir ta, ka attieciba uz vienu un to pasu lietu vienlaikus var pastaveét vairakas
saistibas, kas izriet no vairakiem patstavigiem apnemsanas darjjumiem, pieméram,
vienu un to pasu lietu var iekilat (CL 1340. pants) un ari atsavinat (CL 2031. pants),
tostarp arl ka kreditoram par rokas kilu nodoto lietu (CL 1354. pants). Katra sadi
izveidota saistiba savukart ir atsavinama, respektivi, cedéjama vai iekilajama, pie
tam $ads darfjums ne tikai pie mums, bet daudzas citas valstis apskatits ka riciba ar
ipasumu.®!

Tadeéjadi bazam par to, ka lietu kopiba ka lietu tiesibas objekts nebutu pielauja-
ma, jo §1 koncepcija it ka nonak pretruna ar specialitates principu, nav pamata. Sada
pretruna ir $kietama. Lidz ar to nevajadzigs izradijies ari savulaik izteiktais prieks-
likums atteikties no jédziena “lietu kopiba”, kas sastav gan no kermeniskam, gan
bezkermeniskam lietam.%? Visbeidzot, ari pienémums, ka lietu kopiba ietilpstosas
lietas var but vienigi appemsanas darijumu priekSmets, pirmkart, nonak pretruna
ar praksi. Otrkart, $ads pienémums norada uz pasa dalijjuma - appemsanas un rici-
bas darijumi - nosacito raksturu. Darijjumam raksturiga gribas izpausme. Jebkura
gribas izpausme savukart ietver izvéles iespéju. Tados gadijumos, kad paradnieks
izvairas savu saistibas veida uznemto apnemsanos pildit, pastav piespiedu lidzek-
li. Sados gadijumos, pieméram, CL 1479. panti paredzétaja gadijuma, ja prasibas
priek$mets ir koroboracija, ricibas darfjumu var aizstat tiesas spriedums. Lidziga
karta, iekilajot lietu (t. sk. lietu kopibu), kilas devéjs jau kilas liguma noslégsanas
bridi uznemas saistibu atbildét ar iekilata priek§meta veértibu kilas némeéja prieksa.
Ari $ada gadijuma, ja kilas néméjs, kuru paradnieks nav noteikta laika apmierina-
jis, meklé sev apmierindjumu no iekilatas lietas un $aja nolaka sper visus vajadzigos
solus tas pardosanai (CL 1319. pants), léemumu pienem nevis kilas devéjs, bet kilas
némejs. Tacu no ta neizriet, ka $ada gadijuma iekilata lieta ir tikai apnemsanas dari-
juma prieksmets. Tadéjadi $aja situacija apstiprinas jau iepriek$ pausta ideja, ka da-
rijumu iedaljjumam appemsanas un ricibas darijumos ir nozime tikai tadas tiesibu
sistémas, kur paredzéts abstrakcijas princips lietas atsavinagana.®

Tomeér $is lietu kopibas Ipatnibas janem veéra, slédzot konkrétu darijumu, piemeé-
ram, komerckilas ligumu.

Problémas, kas izriet no intelektuala ipasuma objektu specifiskajam ipatnibam,
saistitas ar to, ka, pirmkart, ne visi intelektuala ipa§uma objekti ietilpst registréjamo
lietu skaita, otrkart, nenemot véra iepriek§ minétos grozijumus Komerckilu likuma
¢! Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference
(DCFR). Prepared by the Study Group on a European Civil Code and the Research Group on EC
Private Law (Acquis Group). Based in part on a revised version of the Principles of European Contract
Law. Edited by Christian von Bar, Eric Clive and Hans Schulte-Noélke and Hugh Beale, Johnny Herre,
Jérome Huet, Matthias Storme, Stephen Swann, Paul Varul, Anna Veneziano and Fryderyk Zoll.
Piezimes pantam III.-5:102. Pieejams: http://ec.europa.eu/justice/contract/files/european-private-
law_en.pdf [aplukots 25.05.2015.], p. 1032.

Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tresas dalas modernizacijas
nepiecieSsamibu. Pieejams: https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplukots 26.05.2015.],
10. Ipp.

Rozgal}elds, J. Reform of the Property Law Chapter of the Civil Law of Latvia: Problems and Solutions.
No: LU 71. zindatniskas konferences rakstu krajums “Tiesibu interpretdcija un tiesibu jaunrade”. Riga:
LU Akadémiskais apgads, 2013, 33.-35. Ipp.
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un attiecigajos intelektuala ipasuma tiesibas reguléjosos likumos, nav izslégtas ne-
skaidribas attieciba uz iekilato objektu identificésanu, it seviski tados gadijumos,
kad tie tiek iekilati komersantam piedero$as mantas kopibas sastava.

Lielakoties intelektuala ipasuma tiesibas rodas ar to registré$anu, tacu ne vien-
meér. Lidztekus registrétajam tiesibam intelektualais Ipasums var rasties ari lieto-
$anas cela (attieciba uz pre¢u zimém, dizainparaugiem, patentu sféra — ka ieprieks-
lieto$anas tiesibas). Bez tam, nenemot véra izmainas likumos, ne visas registrétas
intelektuala ipasuma tiesibas iespéjams registrét komerckilas veida ieprieks$ aprak-
stitaja kartiba. Saskana ar likumu ka registracijai paklauto kustamo lietu uzskaitiju-
ma ietvertas “nacionalas procediiras kartiba registrétas precu zimes, dizainparaugi,
pusvaditaju izstradajumu topografijas, pieskirtie Latvijas patenti un Eiropas patenti,
kuros Latvija ir noradita valsts un attieciba uz kuriem Patentu valdes oficialaja izde-
vuma ir publicéts tulkojums” (Komerckilu likuma 1. panta (3) punkts).

Lidz ar to registracijai paklauto kustamo lietu uzskaitljuma neietilpst un nav
iekilajami komersantam piedero$as mantas kopibas sastava ietilpstosie paréjie in-
telektuala ipasuma objekti, pieméram, $ada kartiba nav nodrosinata attieciba uz
Kopienas pre¢u zimém, kas registrétas saskana ar Padomes 2009. gada 26. februara
Regulu (EK) Nr. 207/2009 par Kopienas precu zimi (agrak — Padomes 1993. gada
20. decembra Regula (EK) Nr. 40/94 par Kopienas precu zimi). Kopienas precu
zimes ir spéka visas 28 Eiropas Savienibas dalibvalstis, tatad ari Latvija. Proble-
ma vél jo akataka var izradities tadél, ka vizuali gan Latvija registréta nacionala
precu zime, gan Kopienas pre¢u zime var but identiskas. Ta figurativa precu zime
M 35 248 AIR BALTIC, kas registréta Latvijas Republikas Patentu valdé un ir ieki-
lata (ka atsevika zime, bet ne komerckilas veida),** vizuali neatskiras no figurativas
precu zimes AIR BALTIC Nr. 666548 (ipasnieks “Baltijas Aviacijas Sistémas”), kas
registréta atbilstosi t. s. Madrides sistémai Pasaules Intelektuala ipauma organiza-
cijas (WIPO) ROMARIN datubazé.® ROMARIN ir Pasaules Intelektuala ipasuma
organizacijas pre¢u zimju datubaze, kura var atrast zinas par precu zimém, kas
registrétas saskana ar Madrides noligumu par zimju starptautisko registraciju vai
Madrides noliguma par zimju starptautisko registraciju protokolu. Si zime gan pa-
gaidam nav iekilata un nav ari attiecinata uz Latviju, ta¢u zimju identiskais raksturs
potenciali var radit problémas gadijuma, ja naktos izmantot kilas tiesibas.

Kopuma rezuméjot diskusijas par bezkermeniskam lietam, tostarp lietu kopi-
bam, un par priekslikumiem izslégt tas no lietu tiesibu objektu vidus, sekojot to val-
stu pieméram, kuras vérojams atbalsts safaurinata lietu tiesibu objekta jédzienam,
plasaka konteksta vérojama nevis lietu tiesibas objektu sasaurinasanas, aprobezo-
joties tikai ar kermeniskam lietam ka ipasuma un citu lietu tiesibu objektiem, bet
gan paplasinasanas. Tatad, no §1 viedokla raugoties, CL ta pasreizéja veidola atbilst
minétajai tendencei, paredzot gan saistibu ka mantas sastavdalu (CL 841. panta
1. dala), gan bezkermenisku lietu ka kermeniskas lietas sastavdalu (CL 846. panta
3. dala) u. tml.

5. Dala un veselais ka lietu kopibas elementi

“Specialitates principa” konsekventa ievérosana noved pie paradoksa - ja nevar
iegut ipasuma lietu kopibu, tad lietu kopiba neeksisté ka tiesibu objekts; ja neeksisteé
lietu kopiba, tad neeksisté ari lietas dala un piederums, ka ari augli un ienakumi,

¢ Pieejams: http://databases.lrpv.gov.lv/database3/index.aspx?lang=LV &id=362 [aplikots 27.05.2015.].
¢ Pieejams: http://www.wipo.int/romarin/detail.do?ID=0&PDF=Y [aplukots 27.05.2015.].
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t. i., visi Sie macibas par lietu kopibam atributi aplakojami nevis ka “lietas dalas”,
bet ka “lietas, kas atdalijusas no citas lietas”, “lietas, kas reiz bijusas lietas sastavda-
las” u. tml., jo $iem civiltiesiskas apgrozibas atribatiem ir nozime tad, kad ir strids
par atsavina$anas darijuma priek$metu,*® tiesibam uz zaudéjumu®’ (tai skaita - pro-
centu) atlidzinasanu un daudzos citos aspektos, turpretim tikai teorétiska nozime ir
diskusijai par to, vai var vai nevar vienlaikus kontrolét, izlietot “varu”, “kundzibu”
par katru atsevisku biSu saimes biti, ganampulka aitu utt.

Iepriek$ noraditais paradokss rod atspogulojumu vairakas partikularas normas,
kas attiecas uz lietu kopibam.

Piemeéram, “kameér blakus lieta nav atdalita no galvenas, uz abam attiecas vieni
un tie pasi tiesibu noteikumi; tadé] nekustamas lietas kustamie piederumi nav uz-
skatami par kustamam lietam, bet ir paklauti noteikumiem, kadi pastav nekusta-
mam lietam” (CL 852. pants).

Ta ka ar zemi, respektivi, nekustamu lietu, ciesi savienota kustama lieta uzskata-
ma par zemes dalu, tad varétu uzskatit, ka CL 852. pants vienkarsi uzsver superficies
solo cedit principu (CL 968. pants), tad ari “blakus lieta” it ka neatskiras no “dalas”.
Tomeér, cik noprotams no konteksta, CL 852. panta lietotie vardi “blakus lieta nav
atdalita no galvenas” nemaz netiek attiecinati uz fiziski savienotu lietu. Pretéja ga-
dijuma ta nemaz vairs nebitu atzistama par “kustamu lietu”. Sai gadijuma acim
redzami domata t. s. universitas rerum distantium - lietu kopiba, kas sastav no vai-
rakam savstarpéji saistitam lietam, kas nav fiziski savienotas. Tadé| termins “atda-
lita” nozimé nevis vienas (kustamas) lietas fizisku atdaliSanu no otras (nekustamas
lietas), jo tas nemaz nav savstarpéji fiziski savienotas, bet gan juridisku atdaliSanu,
pieméram, ja “atdalitd” kustama jeb blakus lieta tiek atsavinata atsevi$ki no galve-
nas, nekustamas lietas.

Tadéjadi galvenas un blakus lietas pretstatijums ir svarigs tikai starpposma starp
saistibas uznemsanos nodot kopibu, kura ietilpst “galvenas un blakus lietas”, un §is
saistibas izpildi. Tas liela méra apstiprina jau sameéra sen pausto ideju, ka atskiri-
ba starp lietu un saistibu tiesibu ir nosacita, respektivi, tai ir nozime tikai noteiktas
robezas. Sava ekstrémaja izpausmé §is uzskats attiecas pret lietu un saistibu tiesibu
pretstatijumu ka pret “vésturisku atlieku”.*®

Viens no “dalas un vesela” problémas aspektiem ir kustamas lietas ka nekustamu
lietu sastavdalas.

6. Kustamas un nekustamas lietas

Latvijas tiesibu zinatné savulaik ierosinats papildinat CL 842. panta paredzéto
klasifikacijas pazimi — “lietas ir vai nu kustamas, vai nekustamas, raugoties péc tam,
vai tas var vai nevar parvietot, aréji nebojajot, no vienas vietas uz otru”, ar otru -
“Ipasumi, kas saskana ar likumu ir ierakstami zemesgramata ka patstavigi nekusta-
mi ipasumi”.®® Tacu visai driz atklajas, ka $is ierosinadjums nav istenojams, jo divas
% Civillikumi ar paskaidrojumiem. Otra gramata. Lietu tiesibas. Sast. sen. E Konradi un Rigas
apgabaltiesas loceklis A. Walter. Likuma teksts prof. Dr. iur. A. Bimana, H. Elersa un J. Lauvas
tulkojuma. Neoficials izdevums. Riga: Gramatriipnieks, 1935, 23.-25. lpp.

Latvijas Republikas Augstakas Tiesas Senata Civillietu departamenta spriedums civillieta Nr. SKC-

168/2008. No: Latvijas Republikas Augstakas Tiesas Senata Civillietu departamenta spriedumi un

lemumi. 2008. Riga: TNA, 2009, 102.-105. Ipp.

% Cakste, K. Civiltiesibas. Lekcijas. Raksti. Riga: Zvaigzne ABC, 2011, 75. Ipp.

¢ Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tre$as dalas modernizacijas
nepieciesamibu. Pieejams: https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplukots 26.05.2015.],

4. Ipp.
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minétas pazimes nav savstarpéji savienojamas — ne visas lietas, ko nevar parvietot,
aréji nebojajot, no vienas vietas uz otru, ir iespéjams ierakstit zemesgramata, un
otradi — ne visi objekti, kas saskana ar likumu ir ierakstami zemesgramata ka pat-
stavigi nekustami Ipasumi, patiesam ietilpst to lietu kategorija, ko nevar parvietot,
aré&ji nebojajot, no vienas vietas uz otru. Diskutabla ir ari premisa, ka vacu tiesibas,
kas izmantotas par paraugu $im ierosinajumam, “doktrina un tiesu praksé ar ne-
kustamam lietam tiek saprastas zemes virsmas norobezotas dalas”’® Vacu tiesibas
pastavos$ajai kategorijai zemesgramata ierakstamas zemes vienibas Grundstiicke ap-
zimé$anai nav neka kopiga ar realam zemes virsmas norobezotam dalam.”!

Pastav divi viedokli par tadu bavju tiesisko stavokli, kas uzbavétas uz citai per-
sonai piederosas zemes — prezumpcijas teorija un principa teorija. Atbilstosi pre-
zumpcijas teorijai pastav pienémums, ka éka vai cita buve, kas uzbuvéta uz zemes,
pieder tam, kuram pieder attiecigais zemes gabals.”? Lidzigi secinajumi izdariti ari
tiesu praksé (SKC-354/2008). Principa teorija atspogulota tiesu praksé ka “zemes un
ékas vienotibas princips” (SKC-32/2002).

Pareizaka skiet prezumpcijas teorija. Ta ari praktiski tiek lietota, lai noskaidro-
tu atseviski pastavosas ipasuma tiesibas uz iericém vai ékam, kas uzbuavétas uz citai
personai piedero$as zemes. Pieméram, lieta SKC-77/20057* secinats, ka saskana ar
likuma “Par atjaunota Latvijas Republikas 1937. gada Civillikuma ievada, mantoju-
ma tiesibu un lietu tiesibu dalas spéka stasanas laiku un kartibu” 14. panta piekto
dalu ékas (baves), kuras zemesgramatu nodala, Valsts zemes dienesta vai pasvaldiba
nav registrétas ka patstavigi ipasuma objekti, uzskatamas par zemes ipasnieka ipa-
$umu. Bet citas personas Ipasuma tiesibas uz $adam ékam (bavém) var iegt, ja tiesa
apmierinajusi $o personu prasibu atzit ipaSuma tiesibas uz attiecigajiem objektiem.
Tadéjadi eéka un buve, kas registréta ka patstavigs ipaSuma objekts Valsts zemes die-
nesta vai pasvaldiba, var tikt atzita par patstavigu ipasuma objektu tiesas cela.

Attieciba uz $adiem objektiem, kas uzbuvéti vai ierikoti uz citai personai piede-
rosas zemes un registréti zemesgramatas ka atsevisks ipagums, atseviskas ipasuma
tiesibas pierada ieraksts zemesgramata. Probléma saistiba ar $adiem ierakstiem ze-
mesgramata izriet no ta, ka likums “Par nekustama ipaguma ierakstiSanu zemesgra-
saskana ar 1999. gada 16. junija grozijumiem §i likuma 19. panta, kas stajas speka
1999. gada 10. jalija, $adi objekti zemesgramata vairs nav jaieraksta. Si neliela nianse
atspogulo problému, kas saistita ar sadiem “pastavigiem mainigiem” objektiem, kas
var but un var nebut nekustamas lietas atkariba no ta, vai tehniski ir ietvertas zemes
sastavdalu skaita vai ne.

Ka vienu no piemériem var minét neseno tiesas praksé izskatito gadijumu.
SIA “Winergy” ir paradnieka vienigais dalibnieks. STA “Winergy” ir sanémusi AS
“Norvik banka” 2013. gada 21. maija pazinojumu par aizdevuma liguma pirmster-
mina izbeigSanu un saistibu izpildi. Kopéja SIA “Winergy” parada summa ir
16 596 357,01 EUR, kas ir 11 663 986,02 Ls. Izlietojot komerckilu, AS “Norvik banka”

70 Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tresas dalas modernizacijas

nepiecieSamibu. Pieejams: https://www.tm.gov.lv/Iv/nozares-politika/petijumi [aplikots 26.05.2015.],
4. Ipp.
7t Von Bar, K. Why do We Need Grundstiicke (Land Units), and What are They? On the Difficulties of
Divining a European Concept of “Thing’ in Property Law. Juridica International, 2014. No. 2, pp. 3-15.
Gritups, A., Kalnins, E. Civillikuma komentari. Tre$a dala. Lietu tiesibas. Ipagums. Riga, 2002, 72. Ipp.
73 16.11.2005. Senata Civillietu departamenta spriedums lieta Nr. SKC-77/2005. Pieejams: http://
at.gov.lv/lv/judikatura/judikaturas-nolemumu-arhivs/senata-civillietu-departaments/hronologiska-
seciba_1/2005/ [aplukots 29.05.2015.].
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ir tiesiga parpemt iekilato mantu sava valdijuma un to pardot, ka rezultata paradnieks
nonaks finansialas grutibas un tam nebus iespéjams veikt saimniecisko darbibu.

Paradnieka argumenti: “Tiesas sédé paradnieka parstavis pieteikumu uzturéja.
Norada, ka tiesiskas aizsardzibas procesa ietvaros kreditoru ieguvums ir lielaks,
neka tas batu maksatnespéjas gadijuma. Visus izdevumus, kas saistiti ar véja genera-
tora uzturésanu, sedz SIA “Winergy”. Visu kreditoru intereseés ir, lai paradnieks tur-
pinatu savu Ipasumu iznomat mates uznémumam. Paradniekam nav savu saistibu
pret nodrosinato kreditoru AS “Norvik banka”, bet saistibas ir SIA “Winergy”, kuru
nodrosinasanai ir dota kila. Attieciba pret otru nodrosinato kreditoru paradnieks ir
sniedzis galvojumu. AS “Norvik banka” iebildumi nav pamatoti, jo tas meérkis nav
sanemt saistibu izpildi, bet parnemt ipasumu. V&ja generators ir nekustamais ipa-
$ums, un tas neietilpst AS “Norvik banka” iekilatas mantas sastava. Ladz pieteiku-
mu apmierinat un apstiprinat tiesiskas aizsardzibas procesa pasakumu planu”.’*

Saja lieta saduras vairaki principi: ierakstot zemesgramata véja generatorus, kas
pirms tam bija iekilati komerckilu registra ka kustamas lietas, tika parkapts pusu
autonomijas princips, ko paredz CL 843. pants - “[..] privata griba, var nekustamam
lietam piemérojamas tiesibas attiecinat uz tadam lietam, kas péc savam Ipasibam ir
kustamas, un otradi”. Nenemot véra neparprotamo likuma noradijumu, ka izskir-
$anas ir privato tiesibu subjektu briva izvéle, ja reiz puses vienojusas piemérot ar
zemi ciesi savienotai lietai - véja generatoriem - noteikumus par kustamam lietam,
nevienai no pusém nebija tiesibu atkapties no tas. Tas nozimé, ka, ierakstot zemi, uz
kuras atradas komerckilas veida iekilatie véja generatori, zemesgramata un tadéjadi
padarot Sos generatorus par zemes sastavdalu, kilas devéjs parkapa ieprieks noslégto
vienosanos, ar kuru $ie generatori iekilati komerckilas veida, jo Komerckilas likums
paredz, ka nekustamas lietas nevar but komerckilas priekSmets, jo nekustamais
ipasums uzskatams par izslégtu no iekilatas mantas sastava (Komerckilu likuma
4. panta (2) dala).

Sados apstaklos tikai nelabojams pozitivas tiesibu izpratnes piekritéjs uzstatu, ka
princips superficies solo cedit nepielauj vieno$anos par pretéjo (jo $ads secindjums ir
gan pretrund ar CL 843. panta burtisko tekstu, gan ari ar privattiesibam raksturigo
pusu autonomiju un dispozitivitati). No ta savukart, pretéji privattiesibu autonomi-
jas principam, izrietétu, ka, nostiprinot zemesgramata ipauma tiesibas uz nekusta-
mo Ipasumu, uz kura atradas véja generatori, So objektu partapsana no kustamam
lietam par nekustamas lietas dalu (CL 968. pants) notiek vienkarsi ar pasu nekusta-
ma Ipaguma tiesibu ieg@iS$anu uz zemi (CL 994. pants). Galu gala $ada interpretacija
nonak pretruna ari ar kilas tiesibu brivpratiguma principu un labas ticibas principu,
jo iekilataja riciba, lai kadi nebatu tas motivi, nonak pretruna ar $is pasas personas
iepriekséjo ricibu (venire contra factum proprium),” iekilajot véja generatorus ka
kustamu lietu. Nenemot véra iepriek§ minétos apsvérumus, gan praksé, gan ari tie-
sibu zinatné liela méra dominé tiesi §ads “pozitivistiskais” formalisms. Ta Augsta-
kas tiesas Civillietu departaments vél 2002. gada atzinis, ka, pienemot likumu “Par
atjaunota Latvijas Republikas 1937. gada Civillikuma ievada, mantojuma tiesibu un
lietu tiesibu dalas spéka stasanas laiku un pieméros$anas kartibu”, “tiek sekméta un
realizéta éku un zemes, uz kuras ta atrodas, apvieno$ana viena nekustama ipasuma

7% Rigas rajona tiesas spriedums lieta Nr. C33382113. Pieejams: http://www.l2d.Iv/v.php?i=74144
[aplukots 31.03.2015.].

7> Balodis, K. Labas ticibas princips musdienu Latvijas civiltiesibas. Jurista Vards, 2012. 3. decembris,
Nr. 24. Pieejams: http://www.juristavards.lv/doc/68945-]abas-ticibas-princips-musdienu-latvijas-
civiltiesibas/ [aplikots 29.05.2015.].
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atbilstosi Civillikuma 968. pantam”, tapéc zemes un ékas vienotiba ir fakts, ko nevar
grozit pat tadi darijuma faktiskie apstakli ka tas, ka davinajuma liguma noslég$anas
bridi davinatajam vél nemaz nebija atjaunotas Ipasuma tiesibas uz zemi, tomér, ta
ka velak sis tiesibas tika atjaunotas, darjjuma dalibnieku griba iztulkojama tadéjadi,
ka uzdavinats vienots nekustamais ipagums (Senata 2002. gada 9. janvara spriedums
civillieta Nr. SKC-32).76 Ka jau minéts, pastav ari ne tik stingri pozitivistiska “pre-
zumpcijas” pieeja.”” Ja prezumeéta tiek zemes un ékas vienotiba, tad noteikumus par
kustamam lietam iespéjams attiecinat uz ékam, pieradot pretéjo. Tomér nav pamata
pienemt, ka Saja jautajuma izveidojusies vienota judikatiira. Tiesibu zinatné konsta-
téjama skeptiska attieksme pret CL 843. panta ietverto noteikumu par kustamam
lietam attiecina$anu uz nekustamam, ierosinot pat §is normas groziéanu.78

Viena no problémam, kas $ai joma japarvar, ir kolizija starp CL ietverto, pusu
autonomijas diktéto iesp&ju darfjuma dalibniekiem pasiem vienoties par to, kados
gadijumos princips superficies solo cedit ir vai nav attiecinams uz piederumiem vai
dalam, ko iespéjams identificét vienigi akta (darjjuma vai tiesibu normas) interpre-
tacijas cela, un stingri formalizéto, numerus clausus principam pakartoto publiskas
registracijas sistému, kam pamata ir geometriskas identitates princips.” So divu
principu harmonizés$anas priek$noteikums ir prasmiga tiesas realizéta interpretaci-
ja, kuras nereti pietrukst, bet ko diemzél nav iespéjams kompensét ar instruktivu li-
kumu rakstisanu. Tatad numerus clausus princips (ka jebkur$ princips) pastav tikai
ka morali étiska maksima, kuras realizésana atkariga no konkrétiem apstakliem,
tostarp no ta, cik adekvati tiks iztulkots darijums, kura priek$mets ir nekustamais
ipasums vai lietu tiesiba, kas saistita ar nekustamu Ipasumu (CL 846. panta 3. dala).

Ja ir prasiba, ka “zemesgramatu nodalai janoskaidro, vai dokumenta ietvertais
darfjjums pats par sevi ir spéjigs but par $adu pamatu [nostiprinamajai tiesibai —
J. R]”,% tatad janoskaidro ari, vai §i darjjuma priek§mets - tiesiba, kas ierakstama
zemesgramata, nav izpildama citadi ka vien tiesibu normu interpretacijas cela. Skats
uz numerus clausus principu ka uz pabeigta pozitivas tiesibu normas forma veiktu
zemesgramata ierakstamo tiesibu nomenklatiru® tadéjadi ir idealizéts un neatbilst
realitatei. Tai pasa laika nevar piekrist atzinai, ka princips prior tempore potior iure
nozimé, ka ieraksti izdarami to ienaksanas seciba neatkarigi no ta, vai zemesgrama-
tu tiesnesa vértéjumam nodots darijums vai tiesas nolémums.®

Ierakstu secibai, protams, ir svariga nozime. Tomeér ne mazak svarigi ir ari tas,
kadu funkciju veic ieraksts un kadas darbibas javeic ta izdarisanai. Atskiriba no

76 LR Augstakas tiesas Senata Civillietu departamenta spriedumi un lémumi 2001. Riga: Latvijas tiesne$u

macibu centrs, 2002, 194.-195. Ipp.
77" Senata Civillietu departamenta spriedums lieta Nr. SKC-77/2005. 16.11.2005. Pieejams: http://
at.gov.lv/lv/judikatura/judikaturas-nolemumu-arhivs/senata-civillietu-departaments/hronologiska-
seciba_1/2005/ [aplukots 29.05.2015.].
Kalnins, E. Pétijums par Civillikuma lietu tiesibu dalas pirmas, otras un tre$as dalas modernizacijas
nepieciesamibu. Pieejams: http://www.at.gov.Iv/lv/resources/research/ [aplakots 25.05.2015.]. 4.-5.,
10. Ipp.
Bashmakov, A. A. Osnovnyja nachala ipotechnago prava. Libava: Izdanie Lito-Tipografii M. Petersona,
1891, s. 21.
Virko, E. Zemesgramatu pieejamiba un ticamiba (II). Jurista Vards, 2008. 15. aprilis, Nr. 15 (520).
Pieejams: http://www.juristavards.Iv/doc/173844-zemesgramatu-pieejamiba-brun-ticamiba-ii/ [aplikots
26.05.2015.].
Turpat.
Virko, E. Zemesgramatu pieejamiba un ticamiba (I). Jurista Vards, 2008. 1. aprilis, Nr. 13 (518). Pie-
ejams: http://www.juristavards.lv/doc/173093-bzemesgramatu-pieejamibab-un-ticamiba/ [aplikots
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darfjuma, kura ieraksti$anai nepiecieSsamais priek$noteikums ir §i darijuma provi-
zoriska (preliminary) izvérté$ana atbilstosi iepriek$ minétajiem kritérijiem, tiesas
nolémuma noradita nostiprinadjuma ierakstiSanai nepiecie$amo izvérté$anu jau vei-
kusi tiesa. Atskiriba no darijuma, kas vérsts uz lietu tiesibu nodibinasanu, parveido-
$anu vai izbeigSanu, tiesas nolémuma nostiprinajumam $adas nozimes pasam par
sevi nav — tam vienmer ir provizorisks raksturs, kas balstits uz tiesne$a pirmskieta-
mu (prima facie) pienémumu par nepiecieSamibu nostiprinat aizliegumu, kam nav
pabeigta rakstura un kas nav vérsts uz lietu tiesibu nodibinasanu, parveidosanu vai
izbeig§anu, bet tikai uz jebkadu $ada veida parmainu pagaidu apturésanu lidz lietas
izskati$anai péc butibas.

Atzime, kas izdarita uz tiesas noléemuma pamata, nenodibina nekadas tiesibas,
bet tikai terminétu nosacitu aizliegumu.®® Ipaguma tiesiba, tatad ari jebkura lietu
tiesiba, ir tiesiba uz individuali noteiktu lietu.

Lietas apraksts, kas nekad nesakrit ar lietas fiziskajam ipasibam visa pilniba, ir
tas “signals”, uz kura pamata persona, kas stajas darijuma, lai iegttu lietu tiesibu,
uztver lietu. Pie tam pastav atSkiribas dazadu tiesiskas attiecibas subjektu spéja
uztvert un saprast citas personas sniegto aprakstu. Uztveres atskiribas veido ieve-
rojamu dalu no darfjumu spéka neesamibas céloniem, kuri pastav, nenemot véra
pusu centienus péc iespéjas aprakstit lietas ipasibas.®* Lidzigas gratibas saistitas ar
tiesibu norma noteikto lietas raksturojumu. Pieméram, “zemesgramatas ieraksta ne-
kustamus ipaSumus un nostiprina ar tiem saistitas tiesibas” (Zemesgramatu likuma
1. pants).

Numerus clausus principu nodrosina “ar Zemesgramatu likuma 77. p. 3. punkta
palidzibu, kas zemesgramatas lauj nostiprinat tikai tadas tiesibas, kuram ir sakars ar
nekustamu Ipa§umu. Prasidams no tiesibas “sakaru” ar nekustamu ipasumu, likums
gribéjis ierobezot nostiprinamo tiesibu loku. Likuma prasitais “sakars” tadé] nevar
bat tas “sétas durvis”, kas plasi atvértu zemesgramatu tadiem nostiprinajumiem,
kuri kaut cik aptuveni un kaut cik varbatéji varétu tikt saistiti ar attiecigo nekusta-
mo IpaSumu: $ads iztulkojums novestu pie ta pasa stavokla, no kura bija paredzéts
izvairities. Tapat §is normas mérkis nav sikumaini gadat par to, lai viena nodalijuma
iederigas tiesibas netiktu nostiprinatas cita nodalijuma, jo tas jau izteikts cita nor-
ma (ZGL 31. p.). Zemesgramatu likuma 77. p. 3. punkta runa ir nevis par sakaru ar
“$0 nekustamo ipasumu”, bet par sakaru ar “nekustamu ipasumu”, tatad nekusta-
mu mantu vispar, tadé] $ai normai ir principiala nozime. Tadéjadi tiesibas sakars ar
nekustamu Ipasumu jasaprot tikai ka 1) tads sakars ar nekustamu mantu ka tadu,
kurs 2) tiesi noved pie likuma paredzéta absolata rakstura pieskir§anas sai tiesibai.
Sadu absoliitu raksturu tiesiba savukart var iegiit tikai tad, kad vai nu tas izcel3anos,
vai spéku pret tre$ajam personam likums padarijis atkarigu no nostiprinasanas”.®
Diemzél likuma jégu iespéjams noskaidrot vienigi interpretacijas cela.

To atzist ari rigorozi numerus clausus principa piekritéji: “. §ads zemesgramatu
nodalas pienakums ir noteikts ZGL 77. p. 3. punkta: tiesibam, kuras ladz nostipri-
nat, japieder pie 31. un 44. panta minétajam tiesibam, kuram ir sakars ar nekustamu
ipasumu.

8 Bashmakov, A. A. Osnovnyja nachala ipotechnago prava. Libava: Izdanie Lito-Tipografii M. Petersona,
1891, s. 100.
8 Rozenfelds, ]. Maldibas tiesiska reguléjuma ipatnibas vietéjo Civillikumu kopojuma. Jurista Vards,
2014. 11. novembris, Nr. 44/45 (846/847), 29.-40. Ipp.
Virko, E. Zemesgramatu pieejamiba un ticamiba (II). Jurista Vards, 2008. 15. aprilis, Nr. 15 (520). Pie-
ejams: http://www.juristavards.lv/doc/173844-zemesgramatu-pieejamiba-brun-ticamiba-ii/ [aplikots
26.05.2015.].
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Tiesa gan, $1 norade ir diezgan neveiksmiga, jo ne 31., ne 44. panta neviena tie-
siba nav nosaukta. Abu $o pantu mérkis nekad nav bijis uzskaitit kadas konkrétas
tiesibas: viens (31. p.) nosaka tikai to, kura vieta tiesibas nostiprina, proti, tikai ze-
mesgramatas nodalijuma, bet otrs (44. p.) - to, kada veida tiesibas nostiprina, proti,
tikai ierakstu un atzimju veida. Ne Zemesgramatu likums, ne civiltiesibas nedod
atbildi uz jautajumu, kadas tiesibas vispar ir pielaujams nostiprinat zemesgramata.
Pieturas punktu - bet ne atrisinajumu - var meklét Zemesgramatu likuma 1. pan-
ta: ar nekustamiem Ipagumiem “saistitas tiesibas”. Bet vai tas, ka zemesgramata ir
pielaujams nostiprinat tikai ar nekustamu mantu saistitas tiesibas, taja pasa laika
nozimé to, ka zemesgramata ir pielaujams nostiprinat visas ar nekustamu mantu
saistitas tiesibas?”%¢

Lai identificétu $§is tiesibas, jainterpreté pozitivas normas, pieméram, CL
846. panta 1. un 3. dala. Tomér to, cik atskirigi var bat §adas interpretacijas rezul-
tati, parada nesena pagatné gan tiesibu zinatné, gan tiesu praksé izspéléta diskusija
par liguma, kas nosaka kopipasuma eso$a nekustama ipasuma lieto$anas kartibu,
saisto$o spéku attieciba pret tre§ajam personam. Vienpratiba pastav vienigi par to,
ka nekustama IpaSuma dalita lieto$anas kartiba ir spéka attieciba pret tresajam per-
sonam tikai tad, ja ta ierakstita zemesgramata. Diametrali pretéjas domas izteiktas
par to, vai tiesibas, kas izriet no liguma par nekustama ipasuma dalitu lieto$anu,
ir’ vai nav®® jerakstamas zemesgramata. Ari tiesu praksé nav vienota viedokla, gan
pielaujot, ka $ads ieraksts iespéjams,® gan ari - ka tas nav pielaujams.”

Nemot véra minétas likuma interpretacijas problémas, pagaidam izradijusies ne-
realizéjama prasiba, lai tiktu nodrosinats, ka tiesiski iespéjami (pielaujami) ir tikai
likuma noteiktie lietu tiesibu veidi (numerus clausus princips).”*

Partikulars gadijums ir tadu lietu, kas péc savas butibas ir kustamas, piederiba
nekustamam Ipasumam tadél, ka $is lietas ir savienotas ar zemi (superficies solo
cedit) (D. 41, 1, 7, 11). Atbilstosi “subjekts — lieta” konstrukcijai CL paredz klasifika-
ciju galvenokart péc lietu dabiskam, fiziskam ipasibam.

CL 968. pants (VLK 771. pants) ir parnemts no romiesu tiesibam. Saskana ar
VLK pirmizdevuma citéto fragmentu, ja kads, izlietojot sveSus buvmaterialus, uz-
ce] maju uz savas zemes, tad vin$ klast par ékas ipasnieku. Tomeér, pamatojoties uz

8 Virko, E. Zemesgramatu pieejamiba un ticamiba (II). Jurista Vards, 2008. 15. aprilis, Nr. 15 (520). Pie-

ejams: http://www.juristavards.lv/doc/173844-zemesgramatu-pieejamiba-brun-ticamiba-ii/ [aplikots

26.05.2015.].
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8 Virko, E. Zemesgramatu pieejamiba un ticamiba (II). Jurista Vards, 2008. 15. aprilis, Nr. 15 (520). Pie-
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senu, vél XII tabulu likumos ietvertu normu, ja $ie materiali atkal atdalas no zemes,
pieméram, ékai sabrukot, tad celtnieciba izlietoto bavmaterialu atprasijuma tiesibas
bavmaterialu ipasniekam atjaunojas. Pilnigi pretéjs risinadjums ir tada gadijuma, ja
kads, izlietodams vinam piedero$os bivmaterialus, uzbavéjis éku uz svesas zemes —
apbuvétaja tiesibas uz materialu vértibas atlidzinasanu atkarigas no ta, vai vins zi-
najis, ka celtnieciba notiek uz citai personai piederosas zemes.*?

Kopsavilkums

Civillikuma lietotais kermenisku un bezkermenisku lietu iedalijums atbilst $o
tiesibu objektu lietojumam praksé. Neskaidribas rada tas, ka lidztekus $im daliju-
mam paraléli tiek lietots tiesibu ka kustamas vai nekustamas mantas sastavdalas
jédziens, ka rezultata vienas un tas pasas tiesibas viena gadijuma var izradities bez-
kermeniska, bet otra — kermeniska (t. i., kermeniskas lietas sastava esos$a) lieta. Rici-
ba ar bezkermeniskam lietam, pieméram, ar intelektuala ipasuma objektiem, praksé
var izraisit neskaidribas tiesibu apjoma. To novér$anai batu svariga nozime, pieme-
ram, lai precizi identificétu iekilatos objektus. Bezkermeniska lieta, tai skaita lietu
kopiba, var bit lietu tiesibu, tostarp ari ipauma tiesibu, objekts. Pienémums, ka $a-
dos gadijumos tiesibas nav realizéjamas uz bezkermeniskam lietam vai realizéjamas
tikai uz katru lietu kopiba ietilpstoso lietu atseviski, ir pretruna ar praksi. Pie tam $i
teorija ietver pretrunu, jo pielauj, ka ari attieciba uz bezkermeniskam lietam un lietu
kopibam ipasuma tiesibu noteikumi piemeérojami péc analogijas. Nav konsekventi
vispirms “iznemt” bezkermeniskas lietas un lietu kopibas no ipasuma objektu loka,
lai tik un ta piemérotu tam ipasuma tiesibas “péc analogijas”. Priekslikums atrisinat
ieprieks$ noradito problému ar mantas jédzienu neiztur kritiku, jo tas ir pretruna ar
likuma paredzéto mantas tiesisko reguléjumu. Priekslikums lietot terminu “ipasu-
ma tiesibas” $aura, t. i, civiltiesiska, un plasa, t. i., konstitucionalo tiesibu, nozimeé
(“tiesibas uz Ipasumu”) ir pretruna ar faktu, ka Satversmé un ari Eiropas Cilvéktie-
sibu tiesas praksé tiek izskatiti stridi gan par atsavinamam, gan arl neatsavinamam
tiesibam. Pédéjas atvasinatas no cilvéktiesibam, turpretim pirmajam ir izteikts civil-
tiesisko tiesibu raksturs. Grozijumiem, kas vérsti uz atkartotas intelektuala ipasuma
objektu iekilaganas draudu novérsanu, ir bijusi zinami panakumi. Tomér probléma
pilniba nav novérsta. Kustamu lietu ka nekustamas lietas dalu piederiba nekusta-
majam ipa§umam nav noreguléta pietiekami precizi. Sis nepilnibas tiesiskaja regu-
léjuma, ka ari kladaina tiesibu normu interpretacija nelauj hipotékai but efektivam
saistibu nodrosinasanas veidam.
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The article is a review of the development of laws in the Republic of Latvia after the restoration of
independence in 1990-1991. The theses advanced in the article hold that Latvia, in renouncing
the Soviet law, has gradually returned to the family of continental European law. Within the
continental European understanding of law, a preference has been given to the experience of
the family of Romano-Germanic law. This has been of a particular importance in private law.
Preparing for the accession to the European Union and joining it on 1 May 2004 sped up this
process. Furthermore, the author has proposed the following theses in relation to this matter:

1. Notjustlegal, but also psychological aspects must be taken into account when assessing
the way in which a country moves from the legal system of a totalitarian state to one that
is appropriate for a democratic country;

2. The rejection of Soviet law and a return to the legal community of continental Europe
took longer than the restoration of Latvia’s statehood as such;

3. During the transition from a planned to a market economy, the doctrine of natural law,
as well as various ideas from the history of law are of importance;

4. The judicature of Latvian courts was of particular consequence in the process of
renouncing the Soviet law.
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Introduction

The gradual renouncement of the Soviet law started with the Declaration
of 4 May 1990 by the Supreme Council (hereinafter — SC) of the Latvian Soviet
Socialist Republic (hereinafter - Latvian SSR) “On the Restoration of Independence
of the Republic of Latvia”... The Declaration envisaged a transitional period. It
allowed application of such valid Soviet law, which did not collide with Article 1,!
2,2 3% and 6* of the Satversme [Constitution] of 15 February 1922 (hereinafter - the
Satversme) of the Republic of Latvia (hereinafter — RL) (§ 6 of the Declaration).” This
meant that total renouncement of the Soviet law was postponed for an indefinite
period of time.

A new dividing line in the process of renouncing the Soviet law was marked by
the law of the RL Saeima (Parliament) of 15 October 1998 “On Terminating the
Application of Legal Acts of the Latvian SSR”.® Section 1 of the law provided that all
those laws of the Latvian SSR, as well as decisions by the SC of the Latvian SSR and
decrees and decisions of its Presidium adopted prior to 4 May 1990 became invalid,
except for:

1) Latvijas Administrativo parkapumu kodekss [Latvian Administrative Viola-

tions Code];

2) Latvijas Civilprocesa kodekss [Latvian Civil Procedure Code];

3) Latvijas Darba likumu kodekss [Latvian Labour Law Code];

4) Latvijas Kriminalkodekss [Latvian Criminal Code];

5) Latvijas Kriminalprocesa kodekss [Latvian Criminal Procedure Code];

6) Latvijas Sodu izpildes kodekss [Latvian Penal Code];

7) Latvijas Republikas Valodu likums [Language Law of the Republic of Latvia].

Thus, it was recognised that the existence of codifications created during the
Soviet period (understandably, with additions and amendments) alongside drafting
and adopting new laws was useful.

Replacement of a legal system is a time-consuming process; and reforms cannot
be implemented within a couple of years; moreover, change can rarely be linked
to a specific date or year. Therefore, any attempt at classifying development of law
will always be of a more formal than actual nature, if the date when a legal act was
adopted or entered into force is chosen as a point of departure. And yet, the author
in this publication proposes a tentative point of departure in the development
of Latvian law after de facto restoration of independence in 1990-1991 the law of
15 October 1998 - “On Terminating the Application of Legal Acts of the Latvian
SSR”, which generally established a new treatment of the Soviet law. Therefore,
apart from the first section, which analyses the change in legal thinking, the part of

1. Latvia is an independent democratic republic.

2. The sovereign power of the State of Latvia is vested in the people of Latvia.

3. The territory of the State of Latvia, within the borders established by international agreements,
consists of Vidzeme, Latgale, Kurzeme and Zemgale.

6. The Saeima [parliament] shall be elected in general, equal and direct elections, and by secret ballot
based on proportional representation.

Deklaracija Par Latvijas Republikas neatkaribas atjaunosanu [Declaration of the Restoration of
Independence of the Republic of Latvia]: Law of the Supreme Council of the Republic of Latvia, at:
Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 20.

Par Latvijas PSR normativo aktu piemérosanas izbeigsanu [On Terminating the Application of Legal
Acts of the Latvian SSR]: Law of the Republic of Latvia. Available at http://likumi.lv/doc.php?id=50429
[last viewed 02.06.2015].
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exposition will be structured in two additional parts — until the law of 15 October
1998 was adopted and after it.

With the current publication, the author aims not only to examine the issues
in the transformation of Latvian law, but also to initiate a discussion on the
understanding of the law of other countries that influenced the evolution of Latvia’s
legal system and which was significant in reinstating or drafting anew the most
important laws after the adoption of 4 May 1990 Declaration “On the Restoration of
Independence of the Republic of Latvia”.

The publication, in manifold ways, has been prepared in accordance with the
requirements of the scientific method of the sociology of law. The article comprises
the assessment provided by the members of committees on reinstating or drafting
the most significant laws and/or by scholars regarding the need to reinstate the
particular legal act and/or problems in drafting it.

The author is genuinely grateful for assistance in writing this publication to the
full member of the Latvian Academy of Sciences, professor, Dr. habil. iur. Kalvis
Torgans, prof. Dr. habil. iur. Uldis Krasting, prof. Dr. iur. Valentija Liholaja, prof.
Dr. iur. llma Cepane, prof. Dr. iur. Arija Meikaliga, prof. Dr. iur. Sanita Osipova,
prof. Kristine Strada-Rozenberga, prof. Dr. iur. Janis Rozenfelds, prof. Dr. oec.
Karlis Ketners, prof. Dr. iur. Ringolds Balodis, prof. Dr. iur. Jautrite Briede, associate
prof. Dr. iur. Kaspars Balodis, assist. prof. Dr. iur. Aivars Lo$manis, assist. prof.
Dr. iur. Daina Ose, assist. prof. Dr. iur. Erlens Kalnin$, former President of the
Constitutional Court of RL Gunars Katris, President of the RL Constitutional Court
LR Aldis Lavins and Agra Reigase.

1. Change in Legal Thinking

Renouncing the Soviet law per se, in point of fact, could not change and
initially did not change the understanding of law in Latvia. Transformation of legal
thinking in Latvia proceeded gradually, simultaneously with integration into the
European Union. In was of a particular importance in this process to understand
not only the “letter” of law / a bill of law, but also the “spirit” of law /a bill of law.
Thus, for example, situations occurred, when sources of law that complied with all
requirements of a democratic society were construed from the standpoint of the
Soviet law. This is vividly described by Egils Levits, the judge of the European Court
of Human Rights, and later - of the Court of Justice of the European Union Court:

“At present the greatest problems in Latvia are not encountered on the level of
legislation, but rather on the level of applying legal norms. With the legislation
that is currently in force of Latvia - using Western methodology in applying it -
in the majority of cases sufficiently satisfactory results could be achieved™ and

“[c]ivil servants experience great difficulties in applying abstractly worded
legal norms, in understanding their meaning and abiding by the principles
of administrative law of a judicial state - the principle of proportionality,
the principle of legal certainty, and others. Human rights considerations,

effectively, are not integrated into the legal practice of governance”.®

7 Levits, E. Latvijas tiesibu sistémas attistibas iezimes uz XXI gadsimta sliek$na, at: Latvijas tiesibu
vesture (1914-2000). Prof. Dr. iur. D. A. Lébera redakcija. Riga: LU zurnala “Latvijas Vésture” fonds,
2000, 502. Ipp.

8 Ibid., 505. Ipp.



46 Juridiska zinatne / Law, No. 8, 2015

Professor Sanita Osipova recalls the following:

“Department of Legal Theory and History at the Faculty of Law, University of
Latvia, headed by professor Edgars Melkisis (1929-2009), played an important
role in replacing the socialist legal doctrine with the understanding of law,
typical of continental Europe. Now it is hard to comprehend all the work that
professor Melkisis initiated and completed in the 1990s to embody the
understanding of the continental European Law in Latvia. The experience of
continental Europe was adopted in close cooperation with German colleagues.
The cooperation with the Faculty of Law of Miinster University, the Federal
Republic of Germany, deserves a special notice, from the German side it was [at
the time] managed by the rector, professor Wilfried Schliiter.””

To renounce Soviet legacy in legal science, the first step was taken upon the
initiate of professor E. MelKkisis, and it was “[..] liberating the history of law from
the perspective of Marxist-Leninist ideology. Professor Melkisis dealt with this
problem in the true spirit of German historical school [with the slogan] “Zuriick zu
den Quellen!”10."11

A working group was established to reach this aim, comprising, apart from
professor Edgars Melkisis, also prof. Sanita Osipova, prof. Romans Apsitis, prof.
Valdis Blizma and the author of this article. Until 2006 the working group had
identified and commented upon historical sources of law that were in force until
the 18" century. The sources of law with commentaries have been included in two
collective monographs:

1) “Latvijas tiesibu avoti. Teksti un komentari. 1. sejums. Seno parazu un Livoni-
jas tiesibu avoti 10. gs. — 16. gs.”* [Sources of Latvian Law. Texts and Com-
mentaries. Volume 1. Ancient Common Law and Livonian Law];

2) “Latvijas tiesibu avoti. Teksti un komentari. 2. sejums. Polu un zviedru laiku
tiesibu avoti (1561-1795)"13 [Sources of Latvian Law. Texts and Commen-
taries. Volume 2. Sources of Law of the Polish and Swedish Times (1561-
1795)].

The second step was “[..] creating a new theory of law, appropriate for a state of
continental Europe, changing the understanding of the sources of law, introducing
other sources of law alongside provisions of law, but, most importantly, developing
understanding of general principles of law and their place in the hierarchy of legal
norms. Professor Melkisis, understanding that revision of the subject of sources of
law was not sufficient, alongside creating new awareness of sources of law, engaged
in developing the subject of the method of applying legal norms, introducing at the

Interview with Professor Sanita Osipova. Materials of the Personal Archive of Janis Lazdins$ [interview
in the Latvian language].
10" Coing, H. Europdische Privatrecht (1800 bis 1914). 19. Jahrhundert. Miinchen: C. H. Becksche
Verlagbuchhandlung, Bd.II. 1989, S.41-53; Schlosser, H. Grudziige der Neueren Privatrechtsgeschichte.
Rechtsentwicklungen im européischen Kontext. 9. Auflage. Heidenberg: C. E. Miiller, 2001, S. 142-
171; Doherty, M. Jurisprudence: the Philosophy of Law. Revision Workbook. Third edition. Holborn
College: Old Bailey Press, 2004, 2006 (reprinted), pp. 129-132 and other.
Interview with Professor Sanita Osipova. Materials of the Personal Archive of Janis Lazdins$ [interview
in the Latvian language].
Lazdins, J., Blizma, V., Osipova, S. Latvijas tiesibu avoti. Teksti un komentari. 1. sé¢jums. Seno parazu
un Livonijas tiesibu avoti 10. gs.-16. gs. Prof. E. Melkis$a redakcija. Riga: LU Zurnala “Latvijas vésture”
fonds, 1998.
Apsitis, R., Blizma, V., Lazdins, ]. Latvijas tiesibu avoti. Teksti un komentari. 2. s¢jums. Polu un
zviedru laiku tiesibu avoti (1561-1795). Dr. hist. V. Bluzmas redakcija. Riga: Juridiska koledza, 2006.
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Faculty of Law, University of Latvia, a new study course Study of Legal Method,"
attracting new faculty members [currently prof. Daiga Rezevska, former Justice of
the Constitutional Court Juris Jelagins, Judge of the Supreme Court Aigars Strupiss,
and others], who wrote their theses on the theory and method of law, [or] wrote and
published literature on these issues”.!®

To embody the new insight into the theory of law in legal practice, “professor
Melkisis initiated and participated in the training of judges and civil servants, and
in publishing legal norms and case law in clear and accessible way.”'®

Thus, for example, on 25 June 1998 the Constitutional Court of the Republic of
Latvia, in making its judgement, made a reference to professor E.Melkisis” opinion
as being authoritative with regard to interpretation of legal norms:

“The most comprehensive reflection of it in recent Latvian legal literature
is found in the brochure by the Head of Department of Theory of Law and
Political Science, University of Latvia Faculty of Law, professor Edgars Melkisis
“Methods for Interpreting Legal Norms.” This brochure was published in 1996.
[..] As prof. Melkisis notes, all activities for interpreting a norm in one way or
another, to a lesser or greater extent are linked to the aforementioned objectives
and corresponding stages of interpretation. This provides the grounds for
differentiating between four approaches — grammatical, systemic, teleological
and historical.”™’

It was far from easy to embody the new findings of the theory of law in legal
culture, in particular, such that would create understanding of the methods for
interpreting legal norms, development of law, as well as the concepts of “the spirit
of a bill of law, “the spirit of law”, etc. Initially, as all novelties, it caused certain
scepticism, particularly among practicing lawyers.

2. Development of Law from 4 May 1990 to 15 October 1998

Restoration of the state and constitutional law. As already described in
the introductory part, with the adoption of the 4 May 1990 Declaration “On
the Restoration of Independence of the Republic of Latvia” Latvia gradually
started renouncing the Soviet law. At the beginning, the major benefit was that
the Constitution of the USSR and other federal legal acts no longer were directly
applicable in Latvia. This marked gradual breaking off the legal ties with the former
Soviet Union.

Due to a number of considerations, immediate renouncing of the Soviet law was
impossible. E. Levits writes, as follows:

14 See also:

1. Visparigas tiesibu teorijas un valsts zinatnes atzinas. E. Melki$a zin. red. Riga: Latvijas Universitate,
1997.
2. Melkisis, E. Kontinentalas Eiropas tiesibu loks Rietumu tiesibzinatnieku skatijuma, at: Tiesibu
spogulis I. S. Osipovas zin. red. Riga: BA Turiba, 1999, 39.-48. Ipp.
3. Melkisis, E. Tiesibu normu iztulkos$ana. Riga: LU, 1999.
4. Misdienu tiesibu teorijas atzinas. E. Melkisa zin. red. Riga: TNA, 1999.
5. Juridiskas metodes pamati. E. Melkisa zin. red. Riga: LU, 2003 and other.
Interview with Professor Sanita Osipova. Materials of the Personal Archive of Janis Lazdins$ [interview
in the Latvian language].
16 Ibid.
17" Tbid.
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“It was impossible to create a totally new system of legislation and replace
all legal employees in a short period of time. Likewise, the three theoretical
alternative solutions would have created a chaos, hard to accept: revoking all
Soviet law, taking over all Latvian law that was in force on 17 June 1940 (at the
moment of occupation) or taking over a legal system of another country as a
whole.”®

The situation was made even more complicated by the fact that at the moment
of occupation, on 17 June 1940, Latvia no longer was a democratic sate (on
15 May 1934 anti-constitutional coup d’état was instigated. The principle of
authoritarianism was established in public administration). Whereas taking
over the law of another democratic state, as it happened in Eastern Germany on 3
October 1990, when the law of German Federal Republic came into force there and
civil servants, judges, prosecutors, etc. were set on missions from West Germany to
Eastern Germany, was impossible, since Latvia did not have resources like that at
its disposal. “Therefore Latvia, without extensive discussions, rather self-evidently
chose the path of reforming law. All other post-socialist states have also taken the
same road.”"’

On 19-21 August 1991 coup d’état, the so-called August coup, failed in the
USSR. The aim of this coup was to stop disintegration of the Soviet Union into
independent republics and prevent signing of a new Union Treaty.*® Contrary to
the instigators’ hopes to keep the Soviet state and the supremacy of the USSR law,
the August coup did not stop the collapse of the USSR, but, on the contrary, sped it
up. Norman Davies provides a very apt description of this situation:

“Nothing characterizes the collapse of the system better than the fate met by
Soviet cosmonaut Sergei Krikalev, who was launched into space in May 1991.
At the end of the year he continued to circle the orbit of the Earth, since a
decision on his return had not been taken. The man had gone into space from
the Soviet Union, which was still a super power, but returned to a world where
the Soviet Union no longer existed. It turned out that his flight control team at
Baikonur had ended up in independent Republic of Kazakhstan.”*'

Before the August coup, the legal status of the state in many ways was still
regulated by the 1978 Constitution of Latvian SSR and other sources of Soviet
law, to the extent allowed by the 4 May 1990 Declaration “On the Restoration
of Independence of the Republic of Latvia”. After the constitutional law of 21
August 1991 “On the Statehood of the Republic of Latvia®** entered into force,
the transitional period in restoring “the state power of the Republic in Latvia de
facto”, referred to in Para 5 of the 4 May 1990 Declaration “On the Restoration of
Independence of the Republic of Latvia” ended and the constitution of the Soviet
period lost its relevance. Section 1 of the constitutional law “On the Statehood of the
Republic of Latvia” provides that

Levits, E. Latvijas tiesibu sistémas ..., 486. Ipp.
19 Tbid., 486., 487. Ipp.
Deivis, N. Eiropas vésture. [N.p.]: Jumava, 2009, 1145. Ipp.
The quote has been translated from the Latvian language edition. See: Deivis, N. Eiropas vésture ...,
1146. Ipp.
Konstitucionalais likums, Par Latvijas Republikas valstisko statusu [Constitutional law, On the
Statehood of the Republic of Latvia]: Law of the Supreme Council of the Republic of Latvia. Available
at http://likumi.lv/doc.php?id=69512 [last viewed 28.05.2015].
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“[..] Latvia is an independent, democratic republic wherein the sovereign power
of the State of Latvia belongs to the people of Latvia and the statehood thereof
is determined by the 15 February 1992 Constitution of the Republic of Latvia.”

This concluded the discussion on the usefulness of drafting a new constitution,
as envisaged in Para 7 of the 4 May 1990 Declaration “On Restoration of the
Independence of the Republic of Latvia”. To avoid creating a legal chaos, provisional
procedure allowed application of Soviet legal acts, which were not incompatible with
the 4 May Declaration and the constitutional law, referred to above.*?

Alongside the restoration of independence, another feature that became typical
of this period was regaining political and civic rights, as required by democratic
society - freedom of speech, press, religion, association, assembly, movement, etc.?*
To guarantee these rights, on 10 December 1991 the constitutional law of SC of RL
“Rights and Duties of People and Citizens”** was adopted. “It comprised a catalogue
of human rights appropriate for a democratic and judicial state. In compliance
with Article 1 of the Satversme, it ranked higher than ordinary laws”.?® Likewise, a
number of special laws were adopted to ensure fundamental freedoms.?’

The Saeima election held on 5-6 June 1993 was the first democratic election after
an interruption of 62 years. Already on 6 July the Saeima reinstated the Satversme
of RL in full, on 7 July the President of the State was elected, on 15 July - the
1 April 1925 law “On the Structure of the Cabinet of Ministers” was restored (with
amendments), and on 28 October - the law of 2 August 1923 “On the State Audit
Office”. Thus, the operation of all four constitutional bodies referred to in the RL
Satversme was restored.?®

In the period until the summer of 1995 the institutional system of governance
was also reformed. “As a result, the structure of public administration, inherited
from the Soviet system, was almost completely abolished. The new structures of
public administration were established by orienting towards a model democratic,
subject to law, effective and rational governance.”*

Property reform and entrepreneurship. Even though it was impossible to
renounce the Soviet law as whole and the so-called reform path had to be taken, the
legal relationship of property had to be changed urgently. Claude Henri de Rouvroy;,

B Jundzis, T. Tiesibu sistémas reforma valsts atjauno$ana, at: Latvijas tiesibu vésture (1914-2000). Prof.

Dr. iur. D. A. Lébera redakcija. Riga: LU zurnala “Latvijas Vésture” fonds, 2000, 457.-463. Ipp.
Jundzis, T. Neatkarigas valsts aparata veidosana un tiesibu reformas, at: Latvijas valsts atjaunosana
(1986-1993). Riga: LU Zurnala “Latvijas Vésture” fonds, LZA Baltijas stratégisko pétijumu centrs,
1998, 239.-257. Ipp.
Konstitucionalais likums, Par cilvéku un pilsonu tiesibam un pienakumiem [Constitutional law,
Rights and Duties of People and Citizens]: Law of the Supreme Council of the Republic of Latvia, at:
Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1992, Nr. 4/5.
Levits, E. Latvijas tiesibu sistémas ... — 489., 490. Ipp.
See, for example:
1. Par religiskam organizacijam [On Religious Organisations]: Law of the Supreme Council of the
Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 40,
(not effective). In force: Religisko organizaciju likums [Law on Religious Organizations]: Law of
the Republic of Latvia. Available at http://likumi.lv/doc.php?id=36874 [last viewed 01.06.2015].
2. Par sabiedriskajam organizacijam un to apvienibam [On Public Organisations and Associations
Thereof]: Law of the Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas
Padomes un Valdibas Zinotajs, 1993, Nr. 1/2 and other.
Levits, E. Latvijas tiesibu sistémas ..., 493., 494. lpp.
2 Ibid.
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known also as Graf von Saint-Simon (1760-1825),°° has aptly written about the
importance of the issue of property:

“[..] the law that establishes the form of [state] power and governance does not
hold that importance and impact upon the welfare of a nation as the law that
establishes property [property relations] and regulates its use.”'

Thus, unless the property law were changed, the transition from a planned
economy to a market economy and from a governance model of a totalitarian state
to a democratically organised system of public administration would have been
unlikely. This process was made easier by the aim to restore historical justice, which
was ignored during the years of Soviet occupation/ annexation.

The communist regime unlawfully nationalised property owned by the citizens
of the occupied/ annexed state. The process of privatisation (denationalisation)
was also facilitated by the necessity to harmonise property law with the EU
requirements.*” Therefore, the state had the following tasks:

1) denationalisation of property, i.e., restitution of property rights to the

previous owners, whom the Soviet power had divested of their property;

2) transferring state property to local governments, so that local governments
would be able to implement functions imposed upon them;

3) privatisation of state and local government property to renounce the
commandeering administrative planned economy realised by the Soviet
state and ensure transition to the goods-money relationships of a free market
economy.”

Several important principles were integrated into reform laws to ensure fair
restitution of property rights. The provision that the processes of denationalisation
and privatisation with regard to the same properties does not happen
simultaneously became one of the most important, to avoid infringing upon the
rights of former owners or their heirs.** The beginning of reforms in property
relationships was marked by the 13 June 1990 decisions of SC of RL “On Agrarian

Reform of the Republic of Latvia””,* which was followed by a series of special laws.*

0 Hattenhauer, H. Europiische Rechtsgeschichte. Heidelberg: C. F. Miiller Juristischer Verlag, 1992,
S.574.

Cited in: Istorija politicheskih i pravovyh uchenij. Uchebnik dlja vuzov. Pod obshhej redakciej
akademika RAN, doktora juridicheskih nauk, professora V. S. Nersesjanca. Izdanie tret'e, stereotipnoe,
2003, s. 490.

See: Gritups, A. Tiesu prakse un komentari. Riga: Mans ipaSums, 1994; Gritups, A., Krastins, E.
Ipa$uma reforma Latvija. Riga: Mans ipasums, 1995.

Lazdins, ]. Zemes Ipasuma nacionalizacijas un denacionalizacijas pieredze Latvija (19.-21. gs.), at:
Likums un Tiesibas, 2005, 7. s¢j., Nr. 6 (70), 175. Ipp.

Lazdins, ]. Die Geschichte der Reprivatisierung und der Privatisierung des Eigentums in Lettland im
20. Jahrhundert, at: Nationalismus und Rechtsgeschichte im Ostseeraum nach 1800. Beitrdge vom
5. Rechtshistorikertag im Ostseeraum 3.-4. November 2008. Ditlev Tamm und Helle Vogt (Hrsg.).
Kobenhavn: Jurist- og @konomforbundets Forlag, 2008, S. 118.

Par agraro reformu Latvijas Republika [On agrarian reform of the Republic of Latvia]: Law of the
Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas
Zinotdjs, 1990, Nr. 29.

See, for example:

1. Par zemes reformu LR lauku apvidos [Law On Land Reform in the Rural Areas of the Republic of
Latvia]: Law of the Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas
Padomes un Valdibas Zinotajs, 1990, Nr. 49;

2. Par zemes reformu Latvijas Republikas pilsétas [On Land Reform in the Republic of Latvian
cities]: Law of the Supreme Council of the Republic of Latvia. Available: at http://www.likumi.lv/
doc.php?mode=DOC&id=70467 [last viewed 28.05.2015].
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Concurrently with property reform, the restoration of private persons’
entrepreneurship took place. As the legal acts linked to business activities that
were in force in Latvia from 1918 to 1940 had become outdated in many regards,
a series of new legal acts was adopted. The 20 September 1990 law of SC RL “On
Entrepreneurial Activity™” can be noted as “the umbrella law”. Similarly to the law
“On Agrarian Reform of the Republic of Latvia”, also the law “On Entrepreneurial
Activity” was followed by a remarkable number of special laws.*®

Civil law. The business activities of private persons in many regards entered into
inevitable contradiction with the Soviet civil law, which did not know the concept of
property in the meaning of Roman civil law, the inheritance law in accordance with
the tradition of the Romano-Germanic family, civil law protection of honour and
dignity, etc. For the sake of national economic development, a reform of civil law
had to be implemented urgently. In difference to the business law, the legal acts that
regulated civil law, in the form that they had been in force until 17 June 1940, could
be partially restored. It made renouncing the Soviet law in this field of law easier.

Reinstating of the 28 January 1937 Latvian Civil Law (hereinafter - the Civil
Law) and the laws related to it, for example, “Land Register Law” (1937), “Law on
Cheques and Bills of Exchange” (1938) in 1992 -1993* turned into one of the most
significant events. The Civil Law in its time had been elaborated on the basis of
Part IIT of the 12 November 1864 Private Law Codification of the Baltic Provinces*’
(hereinafter — Part III of PLCBP), taking into consideration recent trends in the
continental European law.*! Part III of PLCBP, in turn, was created in the spirit of
German historical school.*?

3. Par zemes lietosanu un zemes iericibu [On Land Use and Land Survey]: Law of the Supreme
Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas
Zinotdjs, 1991, Nr. 31/32 (not effective).

4. Par zemes privatizaciju lauku apvidos [On Land Privatisation in Rural Areas]: Law of the
Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un
Valdibas Zinotajs, 1992, Nr. 32/33/34 and other.

Par uznémejdarbibu [On entrepreneurship law / Business law]: Law of the Supreme Council of the
Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 40 (not
effective).

See:

1. Par akciju sabiedribam [On Joint Stock Companies]: Law of the Supreme Council of the Republic
of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 43 (not
effective).

2. Par sabiedribam ar ierobeZotu atbildibu [On Limited Liability Companies]: Law of the Supreme
Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas
Zinotajs, Nr. 9/10, 1991 (not effective).

3. Par pasvaldibu uznémumu [On Municipal Enterprises]: Law of the Supreme Council of the
Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1991,
Nr. 17/18 (not effective), and other.

See more: Lazdins, ]. Latvijas Republikas tiesibu attistibas tendences péc neatkaribas atjaunosanas
1990.-1991. gada, at: Latvijas Universitates Zurnals. Juridiska zinatne, 2010, Nr. 1, 58. Ipp.

In German: Provincialrecht der Ostseegouvernements. Liv-, Est- und Curlaendishes Privatrecht.
(II1. Teil).

Svarcs, E. Latvijas 1937. gada 28. janvara Civillikums un ta rasanas vésture. Riga: Tiesu namu agentiira,
2011, ISBN 978-9984-790-90-9.

Lazdins, J. Baltijas Civillikums laikmeta griezos. Likuma pienemsanas 150 gadu jubilejas atcerei,
at: Jurista Vards, 2014. 11. novembri, Nr. 44/45 (846/847), 18.-24. lpp; Schlosser, H. Grundziige
der neueren Privatrechtsgeschichte. Rechtsentwicklung im europdischen Kontext. 9., vollig neu
bearbeitete und erweiterte Auflage. Heidenberg: C. F. Miiller Verlag, 2001, S. 165.
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Prof. Janis Rozenfelds recalls the following substantiation for renouncing the
Civil Code of Latvian SSR:

“[.] the fact that the valid Civil Code [of Latvian SSR] did not comprise
provisions on private property. The initial intention was to rectify this
deficiency by amending the Civil Code itself. A draft was elaborated and even
published in newspaper “Padomju Jaunatne” at the beginning of the 90s [of the
20" c.] Later the idea of restoring the Civil Law as a whole prevailed.”**

“A more conservative opinion prevailed that radical amendments to the content
of the Civil Law, under circumstances where none of the group members had
a clear perception of the system of this law, should not be introduced, as this
could cause unpredictable consequences. Therefore the working group agreed
that fundamental amendments should be introduced only in the part on family
law, where the existing wording of the Civil Law would unavoidably become
incompatible with the conventions that Latvia had already acceded to and
that recognised such principles as gender equality, prohibition to discriminate
against children born out of wedlock, etc. that were unknown to the Civil
Law.”**

Prof. Kalvis Torgans pursues this thought:

“The drafting of a new code would take years, but the property and contract
law had to be reorganised without delay. It was admitted that one had to trust
that the drafters of the 1937 [Civil Law] had a good understanding of market
economy and one could rely upon what they had written, introducing only the
most necessary amendments and additions.”*

Thus, only the part of Family Law was subject to important amendments and
additions, so that it would ensure gender equality, protection of the rights of a child
in accordance with human rights standards, and thus would be compatible with the
international commitments that Latvia had assumed.*

However, civil law did not escape a radical innovation. It is connected with
Section 14 in the “Law On Time and Procedures for Coming into Force of
Introduction, Inheritance Law and Property Law Part of the Renewed Civil Law
of the Republic of Latvia of 1937”. The purpose of Section 14 was to legalise the
actual property relationships that had evolved in the process of denationalising/
privatising property. The cases, where one person owned the land, but another
person - a building or a structure on it, were quite frequent. It collided with “[..]
the principle of the unity of land and building”*" included in Section 968 of the Civil

4 Interview with Professor Janis Rozenfelds. Materials of the Personal Archive of Janis Lazdin$

[interview in the Latvian language].
4“4 Tbid.
> Interview with Professor Kalvis Torgans. Materials of the Personal Archive of Janis Lazdins. [interview
in the Latvian language].
See also:
1. Torgans, K. Saistibu tiesibas. I dala. Macibu gramata. Riga: Tiesu namu agenttra, 2006;
2. Torgans, K. Saistibu tiesibas. II dala. Macibu gramata. Riga: Tiesu namu agentara, 2006;
3. Torgans, K. Civiltiesibu, komerctiesibu un civilprocesa aktualitates. Raksti 1999-2008. Riga:
TNA, 2009, and others.
6 See also: Vebers, J. Latvijas Republikas Civillikuma komentari. Gimenes tiesibas (26.-51., 114.-125.,
140.-176. Ipp.). Riga: Mans ipasums, 2000.
Interview with Professor Janis Rozenfelds. Materials of the Personal Archive of Janis Lazdins.
[interview in the Latvian language].
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Law. However, this norm serves a legitimate aim - to ensure certain legal order in
the legal property relations.

Further reform of civil law is linked to integration into the European Union*®
and embodying international law and its principles in Latvia’s legal environment.*’
Prof. K. Torgans tells:

“[..] the amendments to the Civil Law of later years are predominantly linked to
[its] modernisation,”® abiding by legal doctrine, judicature, as well as the task
to implement the EU directives.”!

Special importance is granted to, inter alia, civil law protection of honour and
dignity, compensation for moral damage, restricting excessive contractual penalty,
etc.”

Environmental law. In the contemporary Europe, the civil law circulation,
including the right to own property, is significantly restricted in the name of the
legitimate purpose of environmental law - in the name of environmental protection.
“Prior to 1940, the ecological situation in the world and in Europe was not as acute
as at the end of the last century, therefore, in restoring the statehood of Latvia, in
this field, considering the experience of democratic European states, predominantly
new special laws were elaborated.”® Prof. Ilma Cepane recalls that on 20 June 1990
the law “On Environmental Protection Committee of the Republic of Latvia” ** and
on 6 August 1991 the law “On Environmental Protection” was adopted. Their

“[.] purpose was sustainable development of the state - harmonising the
interests of economic development with protection of cultural sites and also
protection of environment. [..] Since at the time private ownership of land and
other natural resources had not consolidated in the state, these draft laws did
not encounter strong opposition, except for those cases, where the property
rights of former land owners (their heirs) were not restituted in specially
protected territories ([for example], reserves, restricted areas, Gauja National
Park [and elsewhere].”>°

Until 1940 no special bill of law regulated environmental law. During the inter-
war period provisions on environmental protection in Latvian law were included in

See also: Rozenfelds, ]. Lietu tiesibas. Riga: Zvaigzne ABC, 2004; Rozenfelds, J. Intelektualais ipasums.
Riga: Zvaigzne ABC, 2004, and other.

See, for example: Jarkina, V. Cela uz Latvijas Republikas Civillikuma modernizaciju, at: Jurista Vards,
2007, Nr. 25, 9., 10. Ipp.

For example: United Nations Convention on Contracts for the International Sale of Goods (Vienna,
1980) (CISG), Principles of European contract law, UNIDROIT Principles of International
Commercial Contracts and other.

Interview with Professor Kalvis Torgans. Materials of the Personal Archive of Janis Lazdins [interview
in the Latvian language].

1 Ibid.

2 Ibid.

3 Interview with Professor Ilma Cepane. Materials of the Personal Archive of Janis Lazdin$ [interview
in the Latvian language].

Par Latvijas Republikas Vides aizsardzibas komiteju [On Environmental Protection Committee of the
Republic of Latvia]: Law of the Supreme Council of the Republic of Latvia. Available at http://www.
likumi.lv/doc.php?id=76192 [last viewed 19.05.2015] (not effective).

Par vides aizsardzibu [On Environmental Protection]: Law of the Supreme Council of the Republic of
Latvia. Available at http://www.likumi.lv/doc.php?id=68676 [last viewed 19.02.2015] (not effective).
Interview with Professor Ilma Cepane. Materials of the Personal Archive of Janis Lazdin$ [interview
in the Latvian language].
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Section 1082-1128 of the Civil Law, aimed at “[..] restricting property right in the
interests of protecting environment”.”” The regulation that the Civil Law comprised
was insufficient. Therefore, “[f]or a long time the laws of the Soviet period continued
to be in force - Code on Land, Code on Waters, Code on Subsoil Resources, Code
on Forests, the law “On Protecting Atmospheric Air” and the law “On Protection
and Utilisation of Animals””®, until these were gradually replaced by new laws.

Tax law. Fundamental rights protect the right to own property, but tax
reduces property. Therefore restrictions of property rights are admissible only
in exceptional cases and on the basis of law. Moreover, such restriction should
serve a legitimate aim. All taxes in Latvia have been established on the basis of
law, and the tax collection also has a legitimate aim - filling the budget. The state
and local government budgets, as is well known, serve for general good. Therefore
all taxpayers should participate in paying taxes on equal basis. However, this is
not sufficient for a fair taxation policy. Tax burden must be proportional, so that
taxpayers would think less about hiding their income, but more about paying
taxes. For a good reason, French enlightener Charles Louis de Sekondat, Baron de
Montesquieu (1689-1755) wrote:

“[..] nothing demands from the State such wisdom and sense as deciding the
share [of income] to take from its subjects and the share to be left to them.”*

The success of Latvia in balancing the principle of equality and proportionality
is not a debatable issue. It is a fact that 25 years after the restoration of Latvia’s
independence, the subsistence minimum exceeds the minimum salary after
taxes and that the non-taxable minimum amount of a natural person has not
even approximated the limit of subsistence minimum.®® During the last years,
the subsistence minimum in Latvia has not been calculated at all. This is not an
assertion that Latvia’s legislator has tried to turn against its nations. Rather, the
thesis should be advanced that in the field of taxation the best possible laws had
been adopted...

How did this kind of taxation policy evolve? Prof. Karlis Ketners tells that no
legislation of another country has been directly used as a model for Latvia’s tax law.
Until 1993-1994 the legal acts in relation to taxes were predominantly drafted by
the Ministry of Economic Reforms, “[..] taking into consideration proposals made
by exile Latvians”.®! The laws adopted after 1993 -1994 can be divided into three
groups:

“l. Legal acts that are based upon legal acts elaborated in 1990 (law “On Taxes
and Fees”,%* which both as to the structure and regulation is based upon
the law “On Taxes and Fees in the Republic of Latvia”. The same applies

%7 Interview with Professor Ilma Cepane. Materials of the Personal Archive of Janis Lazdin$ [interview

in the Latvian language].
8 Ibid.
% Cited in: Nalogi i nalogovoe pravo. Pod redakciej kandidata juridicheskih nauk A.V. Brizgalina.
Moskva: Analika — Press, 1997, c. 79.
Lazdins, J. Taisniguma principa ievéro$ana iedzivotaju ienakuma aplik$ana ar iedzivotaju ienakuma
nodokli. Latvijas Universitates Raksti. Juridiska zindatne, 2008, Nr. 740, 95.-111. lpp.
Interview with Professor Karlis Ketners. Materials of the Personal Archive of Janis Lazdin$ [interview
in the Latvian language].
Par nodokliem un nodevam [On Taxes and Fees]: Law of the Republic of Latvia. Available at http://
www.likumi.lv/doc.php?id=33946 [last viewed 01.06.2015].

60

61

62



Janis Lazdins. Tendencies in the Development of Laws in the Republic of Latvia after the Renewal .. 55

to the law “On Personal Income Tax”,®> “On Natural Resources”®* and “On

Lottery and Gambling Tax and Fee”);

2. Legal acts that were created in 1993-1994, using the proposals of OECD
seminars and experts, - the law “On Enterprise Income Tax”*%;

3. Legal acts elaborated on the basis of the EU regulation (“The Law of Value
Added Tax”" “On Excise Duties”,%® “Electricity Tax Law”® [..]).”7°

The judicature of the European Court of Human Rights and the Court of Justice
of European Communities/ the European Union has been of a major importance in
modernising the tax law with the aim to integrate into the EU common space of
law understanding. The rulings of the aforementioned courts, for example, on such
matters as equalling a monetary fine to a criminal punishment; the right to remain
silent and not incriminate oneself; the rights of non-residents from other member
states to reduce the taxable income similarly to residents, if non-residents are in
economically comparable situation with the residents, etc.”!

Approximating the EU and international standards at the same time meant
the need to speed up renouncing the Soviet law. October of 1998 became a certain
watershed in this process.

3. Development of Law after 15 October 1998

On 15 October 1998 the law, referred to already in the introductory part, “On
Terminating the Application of Legal Acts of the Latvian SSR” was adopted. On 15
February 2000 negotiations on acceding the EU started.” Prior to joining the EU
or shortly afterwards, the work on the necessary additions to the Satversme was
completed and a number of important law codifications according to branches of
law were adopted.

8 Par iedzivotaju ienakuma nodokli [On Personal Income Tax]: Law of the Supreme Council of the

Republic of Latvia. Available at http://www.likumi.lv/doc.php?id=56880 [last viewed 02.06.2015].
Par dabas resursu nodokli [On Natural Resources Tax]: Law of the Supreme Council of the Republic
of Latvia. Available at http://likumi.lv/doc.php?id=37058 [last viewed 30.08.2015] (not effective). See:
Dabas resursu nodokla likums [Natural Resources Tax Law]: Law of the Republic of Latvia. Available
at http://www.likumi.lv/doc.php?id=124707 [last viewed 02.06.2015].

Par izlozu un azartspélu nodevu un nodokli [On Lottery and Gambling Tax and Fee]: Law of the
Republic of Latvia. Available at http://likumi.lv/doc.php?id=57415 [last viewed 30.05.2015].

Par uznémumu ienakuma nodokli [On Enterprise Income Tax]: Law of the Republic of Latvia.
Available at: http://www.likumi.lv/doc.php?id=34094 [last viewed 01.06.2015].

7 Par pievienotas vertibas nodokli [On Value Added Tax]: Law of the Republic of Latvia. Available at
http://www.likumi.lv/doc.php?id=34443 [last viewed 02.06.2015] (not effective). See: Pievienotds
vertibas nodokla likums [The Law of Value Added Tax]: Law of the Republic of Latvia. Available at
http://likumi.lv/doc.php?id=253451 [last viewed 02.06.2015].

Par akcizes nodokli [On Excise Duties]: Law of the Republic of Latvia. Available at http://www.likumi.
Iv/doc.php?id=81066 [last viewed 02.06.2015].

Elektroenergijas nodokla likums [Electricity Tax Law]: Law of the Republic of Latvia. Available at
http://www.likumi.lv/doc.php?id=150692 [last viewed 02.06.2015].

Interview with Professor Karlis Ketners. Materials of the Personal archive of Janis Lazdin$ [interview
in the Latvian language].

Lazdins, J., Ketners, K. The Effect of Court Rulings on the Dynamics of the Latvian Tax Law, at: Journal
of the University of Latvia. Law, 2013, Nr. 5, pp. 22-43.

See also: Eiropas ligums par asociacijas izveidoSanu starp Eiropas Kopienam un to Dalibvalstim, no
vienas puses, un Latvijas Republiku, no otras puses [The Association Agreement between the European
Communities and their Member States and the Republic of Latvia]. Available at http://pro.nais.lv/
naiser/text.cfm?Key=0240121995061232769 [last viewed 28.05.2015].
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1) On 15 October 1998 — Chapter 8 of the Satversme — Cilvéka pamattiesibas”
[Fundamental Human Rights];
2) On 17 June 1998 - Kriminallikums’ [The Criminal Law];
3) On 14 October 1998 - Civilprocesa likums™ [Civil Procedure Law];
4) On 13 April 2000 - Komerclikums [The Commercial Law];
5) On 20 June 2001 — Darba likums’’ [Labour Law];
6) On 25 October 2001 - Administrativa procesa likums’® [Administrative
Procedure Law];
7) On 21 April 2005 - Kriminalprocesa likums” [Criminal Procedure Law], etc.
With the so-called codification of major law/ bills of law coming into effect, in
fact, the renouncing of the Soviet law was completed. On 1 May 2004 Latvia became
an EU member state, and from then on the EU sources of law (general principles of
law, regulations, directives, etc.) became directly applicable to Latvia, in compliance
with the provisions of the transitional period.

Fundamental human rights and principles of law. Chapter 8 of the Satversme -
“Fundamental Human Rights”, adopted on 15 October 1998, had an important
role in ensuring human rights and developing new legal relationships. In assessing
these additions, E. Levits and Martin$ Mits wrote that they complied with classical
political, civic and also social fundamental rights.*® Hence, fundamental human
rights in Latvia had also gained a constitutional shape. Formally, the Soviet
constitutions also referred to citizens’ fundamental rights.®® However, under the
conditions of a totalitarian system, enjoying them, in particular with regard to
political freedoms, was actually impossible.

Likewise, the understanding of the sources of law themselves in the Soviet law
differed from this understanding in democratic countries. Even though in both
systems of law a bill of law is the source of law, in democratic states a bill of law
is not the only source of law. In accordance with the doctrine of natural law, the
following are recognised as the source of law - “first of all, general principles of law,

73 Grozijumi Latvijas Republikas Satversmé [ Amendments to the Constitution of the Republic of Latvia]:

Law of the Republic of Latvia. Available at http://www.likumi.lv/doc.php?id=50292 [last viewed

28.05.2015].
7% Kriminallikums [The Criminal Law]: Law of the Republic of Latvia. Available at http://likumi.lv/doc.
php?id=88966%2520 [last viewed 02.06.2015].
Civilprocesa likums [Civil Procedure Law]: Law of the Republic of Latvia. Available at http://www.
likumi.lv/doc.php?id=50500 [last viewed 01.06.2015].
Komerclikums [The Commercial Law]: Law of the Republic of Latvia. Available at http://www.likumi.
Iv/doc.php?id=5490 [last viewed 02.06.2015].
Darba likums [Labour Law]: Law of the Republic of Latvia. Available at http://www.likumi.lv/doc.
php?id=26019 [last viewed 02.06.2015].
Administrativa procesa likums [Administrative Procedure Law]: Law of the Republic of Latvia.
Available at http://www.likumi.lv/doc.php?id=55567 [last viewed 02.06.2015].
Kriminalprocesa likums [Criminal Procedure Law]. Law of the Republic of Latvia. Available at http://
www.likumi.lv/doc.php?id=107820 [last viewed 02.06.2015].
Levits, E. Piezimes par Satversmes 8. nodalu - Cilvéka pamattiesibas, at: Cilvektiesibu Zurnals, 2000,
Nr. 9-12, 11.-40. Ipp.; Mits, M. Satversme Eiropas Cilvéktiesibu standartu konteksta, at: Cilvektiesibu
Zurnals, 2000, Nr. 9-12, 41.-82. Ipp.
See: Padomju Socialistisko Republiku Savienibas Konstitiicija (Pamatlikums) [The Constitution of the
Union of the Soviet Socialist Republics]: Law of the Union of the Soviet Socialist Republics. Riga:
Liesma, 1977, Art. 39-69.
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such as rationality, justice, legal certainty, proportionality, which either are woven
into legal norms or operate independently”.®?

In free Europe the renaissance of natural law started after the World War II
(1945), whereas in Latvia — only after the collapse of the USSR (1991). This process
was in many ways made easier by the famous “Radbruch formula”. If the injustice
of a bill of law (gesetzliches Unrecht) collides with the principle of justice to such an
inconceivable degree that the positive law can no longer be considered as being law
at all, then the injustice of the bill of law must retreat before the principle of justice,
i.e., before the general principles of law that are superior to positive law.*?

The Constitutional Court of RL (hereinafter — the Constitutional Court) played
a significant role in embodying the principles of law in Latvia’s legal system.®* Thus,
for example, a judgement by the Constitutional Court states the following:

“The principle of equality [..] prohibits state institutions from adopting such
norms that, without reasonable grounds, allow differential treatment of
persons, who are under similar and according to particular criteria comparable
circumstances. Differential treatment is discriminatory, if it lacks objective and
substantiated cause, i.e., a legitimate aim, as well as if the relationship between
the chosen measures and the set aims are not proportional.”®

“[..] legal stability is an element in the principle of a judicial state. It, inter
alia, demands not only regulated legal proceedings, bus also something like
a conclusion that would be legally stable. At the same time, the principle of a
judicial state requires that the outcome of criminal proceedings were also fair,
i.e., that persons were not be sentenced for such criminal offenses that they
did not commit, and the persons, who have committed criminal offenses, were
appropriately sentenced.”®

The President of the Constitutional Court Aldis Lavin$ underscores the
importance of the Constitutional Court in the development of legal thinking in the
state of Latvia:

“The Constitutional Court has a significant role in the Latvian system of courts
not only because it has been granted special jurisdiction - implementation of
constitutional review, but mainly because it is driving the legal thinking in
the state. The Constitutional Court, already with its first rulings, inspired
Latvian lawyers to change their legal thinking and adopt understanding of

82 Levits, E. Parveidojot PSRS tiesiskas sistémas mantojumu, at: Likums un Tiesibas, 2002, 4. séj., Nr. 6,

166. Ipp.
8 Radbruch, G. Gesetzliches Unrecht und iibergesetzliches Recht, at: Radbruch, G. Gesamtausgabe. Band
3. Rechtsphilosophie III. Heidelberg: E. C. Miiller, Juristischer Verl., 1990, S. 83-85; Kleinheyer, G.,
Schréder, J. (Hrsg.). Deutsche und Europdische Juristen aus neuen Jahrhunderten. Eine biographische
Einfithrung in die Geschichte der Rechtswissenschaft. 5., neu bearbeitete und erweiterte Auflage.
Heidelberg: C. F. Miiller Verlag, 2008, S. 356, 357; Riithers, B., Fischer, Ch. Rechtstheorie. Begriff,
Geltung und Anwendung des Rechts. 5., iiberarbeitete Auflage. Miinchen: Verlag C. H. Beck, 2010,
S. 597.
See, for example: Vildbergs, J. H., Feldhiine, G. Atsauces Satversmei (references / commentary / annota-
tions to Satversme). Macibu lidzeklis. Riga: EuroFaculty, 2003; Mazakumgrupu (minoritasu) integ-
racijas aspekti Latvija. Dr. Inetas Ziemeles redakcija. Riga: Latvijas Universitates Juridiska fakultate,
Cilvektiesibu institata bibliotéka, 2001.
8 Judgment in Case No. 2002-15-01 23 February 2002. Available at http://www.satv.tiesa.gov.lv/
upload/2002-15-01.rtf [last viewed 02.06.2015].
8 Judgment in Case No. 2001-10-01 05 March 2002. Available at http://www.satv.tiesa.gov.lv/
upload/2001-10-01.rtf [last viewed 02.06.2015].
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law and methodology for applying it conformity with the Western circle of
law. The Constitutional Court, by consistently recognising in its rulings that
Latvia’s legal system is based upon the principles of democratic order, judicial
and socially responsible state, has proceeded towards consolidating in Latvian
society certainty about constitutional supremacy and the possibilities for every
person to defend his fundamental rights and freedoms.”®’

Criminal procedure. Criminal procedure, as no other branch of legal science,
demands effective exercise of fundamental human rights. Respecting such principles
of law as the presumption of innocence or no punishment without guilt more than
anything else strengthens the foundations of a judicial and democratic state. As
Marcus Tullios Cicero(106-43 BC) once wrote:

“[..] the question - whether the innocence of the accused has been proven -

cannot be asked, instead — whether the charges have been proven”.®®

The judicature of the European Court of Human Rights (hereinafter - ECHR)
had an important role in renouncing the Soviet understanding of criminal
procedure and in drafting the new Criminal Procedure Law. To a large extent, the
ECHR judicature was embodied in the Latvian legal system with the mediations
of the RL Supreme Court.** Gunars Kutris, the head of working group for drafting
the Criminal Procedure Law and the former President of the Constitutional Court,
recalls:

“[.] no sources of law from another country were used as a direct model.
Procedural law is linked to the regulation on substantial law, typical of a state,
as well as the system of law enforcement institutions that exists in the state.
Likewise, experience amassed over decades and traditions in a particular
field are also important. Moreover, criminal procedure in the countries of
continental Europe follows similar principles.

In drafting the law, special focus was put on integrating into the law
recommendations put forward in the Recommendation No. (87)18 by the
Council of Europe Committee of Ministers on Simplifying Criminal Justice
(and in many other documents. So we looked at how Sweden [..] and Germany
had succeeded in their procedural laws. Also, the insights expressed in theory
about deficiencies in the existing code and development trends were important.
The experts, who were included in the working group, had personally studied
criminal procedure in practice in Lithuania, Estonia, Sweden, Germany,
France, the Netherlands, Canada, the USA, Japan, and other [states].”*°

The idea is continued by prof. Kristine Strada-Rozenberga, who notes that in
drafting the Criminal Procedure Law, special attention was paid to the regulation
on international cooperation, as well as that:

87 Interview with the Chairman of the Constitutional Court of the Republic of Latvia Aldis Lavins.

Materials of the Personal archive of Janis Lazdins [interview in the Latvian language].

Cited by: Omel'chenko, O. A. Istorija politicheskih i pravovyh uchenij. Istorija uchenij o gosudarstve i
prave. Uchebnik. Moskva: EKSMO Education, 2006, c. 137.

Interview with the former Chairman of the Constitutional Court of the Republic of Latvia Gunars
Katris. Materials of the Personal Archive of Janis Lazdins$ [interview in the Latvian language].

% Ibid.
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“The aim of the Criminal Procedure Law was to establish such criminal
procedure that would ensure that the norms of the Criminal Procedure Law
are applied effectively, as well as a fair regulation of criminal law relationships,
without unjustified interference into a person’s life. [Likewise] respect for
human rights within the framework of criminal proceedings was reinforced.
[The Criminal Procedure Law was developed] in compliance with international
standards and requirements established by international documents.”'

Criminal law. Renouncing the Soviet understanding of criminal law was
determined by the change of political system. “[..] in the process of restoring
independence the norms of the Criminal Code of Latvian SSR could not be used,
since many of them were incompatible with the new political, economic, social and
moral prerequisites in public life and activities. The draft of the new Criminal Law
was elaborated in compliance with the concept of a judicial state.”* In contrast to
civil law, the criminal law experience that existed prior to the World War II was of
little use. Prof. Uldis Krastin$ recalls:

“The legal basis for elaborating a new criminal law was the concept document
approved by the Supreme Council of the Republic of Latvia in December 1990
on the basic principles for drafting a new criminal law. To a large extent the
need to elaborate a new criminal law followed from the changes that had taken
place since 1933 both in political and in social life of Latvia. [On 24 April 1933
the Penal Law of the Republic of Latvia was adopted.] Quite few outdated legal
terms, as well as sometimes archaic Latvian language was used in the Penal
Law.””

Due to this coincidence of circumstances criminal law after 1990-1991
developed in the framework of the continental European penal law and in
compliance with the international commitments and political aims of Latvian state.
The penal law experience of no particular state was absolutized in this process. The
experience of the Baltic States, Germany, Sweden, Denmark, France, the Russian
Federation, as well as reccommendations made by international experts became the
most important sources in drafting the Criminal Law.”*

! Interview with Professor Kristine Strada-Rozenberga. Materials of the Personal Archive of Janis
Lazdins$ [interview in the Latvian language].
See further: Meikalisa, A., Strada-Rozenberga, K. Kriminalprocess. Raksti, 2005-2010. Riga: Latvijas
Véstnesis, 2010.

2 Interview with Agra Reigase. Materials of the Personal Archive of Janis Lazdin$ [interview in the
Latvian language].

% Interview with Professor Uldis Krastin3. Materials of the Personal Archive of Janis Lazdins [interview
in the Latvian language].
See more:

1. Krastins, U, Liholaja, V. Salidzinamas kriminaltiesibas. Igaunija, Latvija, Lietuva. Riga: Tiesu
namu agentara, 2004; Krastins, U,, Liholaja, V. Salidzinamas kriminaltiesibas. Latvija, Austrija,
Sveice, Vicija. Riga: Tiesu namu agentﬁra, 2006;

2. Krastin$, U, Liholaja, V. Salidzinamas kriminaltiesibas. Latvija, Belgija, Danija, Niderlande.
[N.p.]: LU Akadémiskais apgads, 2008; Krastins, U., Liholaja, V., Niedre, A. Kriminaltiesibas.
Vispariga dala, tresais papildinatais izdevums. Zinatniskais redaktors prof. U. Krastins. Riga:
TNA, 2008;

3. Krastins, U, Liholaja, V., Niedre, A. Kriminaltiesibas. Seviska dala, tresais papildinatais izdevums.
Zinatniskais redaktors prof. U. Krastins. Riga: TNA, 2009; Krastins, U. Kriminaltiesibu teorija un
prakse: viedokli, problémas un risindjumi 1998-2008. Riga: Latvijas Véstnesis, 2009, and other.

% Interview with Agra Reigase. Materials of the Personal Archive of Janis Lazdin$ [interview in the
Latvian language].
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Administrative procedure. The reform of administrative law was strictly
focused upon the experience of the Continental European Law. The experience of
Germany was of particular importance in elaborating administrative procedure.

Prof. Jautrite Briede recalls that in drafting the Administrative Procedure Law,
the Administrative Procedure Law of Germany (Verwaltungsverfahrensgesetz),
German and Latvian legal doctrine, as well as the judicature of the European
Court of Human Rights were used as a model. The purpose of the Administrative
Procedure Law was

“To improve and regulate an individual’s relationship with public administra-
tion, as well as to found a specialised court for hearing disputes.”®®

To facilitate embodying the general principles of law into the relationship
between the state and citizens, a number of principles of law were integrated into
the Administrative Procedure Law, such as the principle of respecting the rights of
a private person, the principle of reasonable application of legal norms, the principle
of proportionality, etc.”®

Civil procedure. The necessity to draft the new Civil Procedure Law followed
from the new civil law relationship that developed after the independence of the
Republic of Latvia was restored and transition to the market economy occurred.
This became particularly relevant after the effectiveness of the Civil Law was
restored in 1992-1993. The Civil Law of Latvian SSR, adopted during the Soviet
period on 27 December 1963, even with significant amendments and additions,
could not meet the civil law requirements of a free society.””

Separating the civil procedure from administrative procedure had become
relevant in Latvia as a judicial state. Hearing the disputes between the state and
citizens in accordance with the adversary principle of civil procedure was not
admissible. In a procedure like this a citizen, obviously, would be placed in an
unequal situation. Therefore, as the judge of the Supreme Court Gunars Aigars
writes,

“[..] the term “civil cases” is understood as cases comprising a civil law dispute.
This directly follows from the text of Section 1, the first part of which envisages
that every person has the right to protect his or her civil or lawful interests that
have been infringed upon or disputed in court. Thus, the draft does not contain
chapters that regulate the procedure for hearing cases that have originated
from administrative law relationships. [..] the hearing of such cases should be
regulated by the Administrative Procedure Law.”%®

The first and fundamentally significant step in elaborating the new civil
procedure was “[..] the adoption of the law “On Judicial Power” on 15 December
1992 [..]. The basic principles of the new Civil Procedure Law [were] integrated
into the 15 December 1992 law “On Judicial Power” (independence of the judicial

% Interview with Professor Jautrite Briede. Materials of the Personal Archive of Janis Lazdins [interview

in the Latvian language].
% See: Art. 4.-14.!
7 See: Civilprocesa likuma kodekss [Civil Procedure Code]: Law of the Supreme Council of the Latvian
Soviet Socialist Republic, at: Latvijas Padomju Socialistiskas Republikas Augstakas Padomes un
Valdibas Zinotdjs, Nr. 1, 1964 (not effective).
Aigars, G. Par Latvijas Republikas Civilprocesa likuma (CPL) projektu, at: Latvijas Veéstnesis, 1997,
Nr. 38/39 (753/754), 10. Ipp.
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power, three level system of courts, equality of parties in civil procedure, dispositive
principle, adversarial system, the truth, etc.)”.*’

In drafting the Civil Procedure Law, no civil procedure law of any country was
used as a model, but, as assist. prof. Daina Ose recalls,

“[..] the [civil procedural] principles, doctrine existing in European states and
[..] the case law that was developing, taking into consideration the hearing
of disputes regulated in the Civil Law in courts and the need for precise
regulation, since the Civil Procedure as public law does not allow using analogy
to the same extent as it is admissible in substantive law (Civil Law).”1°°

Commercial law. In the USSR private persons were not allowed to engage in
commercial activities. The basis for this was the position of the Marxist-Leninist
ideology that prohibited a person from exploiting another person. After the
collapse of the Soviet ideals, as noted before, Latvia adopted a series of laws that
regulated business activities in urgent procedure. However, in the long-term, the
fact that separate, sometimes contradictory laws were in force, was not acceptable.
A comprehensive law, without legal collisions, for regulating commercial activities
had to be drafted.

The elaboration of the Commercial Law was not easy, since “[nJo equal legal
act existed prior to 1940”'%" as “[..] commercial law is a dynamic branch, which
develops, thus [constantly] the most progressive trends must be taken into
consideration”.'> As prof. Kaspars Balodis recalls, the Commercial Law was drafted
with the aim:

“To create a comprehensive, modern legal act, a code as to its nature that
would be suited to the Latvian system of private law and appropriate for the
needs in practice to regulate commercial law circulation.”'*

In drafting the Commercial Law, Latvia was orientating towards the traditions
of the Romano-Germanic law traditions of continental Europe, the legal acts of
Germany and the EU were significant, as well as the commercial law doctrine of
Germany, Switzerland and Latvia. In elaborating the Commercial Law, the most
important German legal acts were the Trade Law (Handelsgesetzbuch, HGB), the
Law on Shares (Aktiengesetz, AktG) and the Law on Limited Liability Companies
(Gesetz betreffend der Gesellschaften mit beschrinkter Haftung, GmbHG).!** Assist.

9 Aigars, G. Par Latvijas Republikas Civilprocesa likuma ..., 10. Ipp.

100 Tnterview with assistant professor Daina Ose. Materials of the Personal Archive of Janis Lazding
[interview in the Latvian language].
See more:
1. Civilprocesa likuma komentari. TreSais papildinatais izdevums. Sagatavojis autoru kolektivs
prof. K. Torgana vispariga zinatniska redakcija. Riga: Tiesu namu agentira, 2006;
2. Civilprocesa likuma komentari. III dala (61.-86. nodala). Sagatavojis autoru kolektivs Prof.
K. Torgana zinatniskaja redakcija. Riga: Tiesu namu agentara, 2014, and other.
Interview with associate Professor Kaspars Balodis. Materials of the Personal Archive of Janis Lazdins
[interview in the Latvian language].
Interview with assistant Professor Aivars Lo§manis. Materials of the Personal Archive of Janis Lazdin$
[interview in the Latvian language].
Interview with associate Professor Kaspars Balodis. Materials of the Personal Archive of Janis Lazdins
[interview in the Latvian language].
Interview with associate Professor Kaspars Balodis. Materials of the Personal Archive of Janis Lazdin$
[interview in the Latvian language]; Interview with assistant Professor Aivars Losmanis. Materials of
the Personal archive of Janis Lazdin$ [interview in the Latvian language].
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prof. Aivars LoSmanis, a member of the group for drafting the Commercial Law,
recalls:

“[Without the Commercial Law] Latvian system of private law would not
have been complete. [..] The legislator, by reinstating without amendments
Part on Contract Law of the Civil Law, thus had envisaged following the
concept of dual private law regulation that the Civil Law comprised, similarly
to Germany, Austria, France and other countries of continental Europe, i.e.,
special private law codification existing alongside general civil law, which
regulates specific legal relationships, which are characterised by simplicity,
efficiency, as well as increased level of protecting trust, publicity and
responsibility. Moreover, in contrast to general civil law, where the principle
of protecting socially more vulnerable and legally and commercially less
experienced persons, the commercial law, quite to the contrary, abandons this
kind of protection of such commercially inexperienced individuals, who, in
view of the particularities of the legal relationships referred to before, must take
into consideration that adverse consequences may set it.”'%

Labour Law. As demonstrated by Latvia’s experience in transiting from planned
economy to market economy, labour law is not subject to dynamics as great as that
in economic activities.'” There was a reason why the Labour Law Code of Latvian
SSR (of course, with amendments and additions) remained effective until 1 June
2002, when the Labour Law entered into force. However, the Soviet labour law in
the long-term could not satisfy the relationships in free society. Shortly before
the independence of the state was restored, prof. Vilnis Zarin$ provided an apt
description of the essence of labour relations in the Soviet state:

“In contrast to slavery in antiquity and capitalism, where slaves and workers
know, the riches of which slave-owner or capitalist they are aggrandizing,
exploitation [in the Soviet state] occurs anonymously with the mediation of
the state apparatus. The common property, as it were, belongs to no one and
everybody works on equal terms, only some receive much more and live in great
prosperity, but other receive little and live in great poverty.”'"”

As assist. prof. Erlens Kalnins$ recalls, the new Labour Law was drafted with the
purpose of:

“[.] implementing into Latvia’s legislation the European Union directives,
as well as the requirements of the conventions and recommendations by
the International Labour Organisation, and also - to modernise labour law,
adapting it to the requirements of market economy. In elaborating the draft
“Labour Law”, (alongside “Latvian Labour Law Code” and the law “On
Collective Agreements”) predominantly legal acts of Germany [and] German

195 Los$manis, A. Par topo$o Latvijas komerctiesibu aktualajiem mezglu punktiem. Available at http://
www.juristavards.lv/index.php?menu=DOC&id=24715 [last viewed 02.04.2015].

196 Lazdins, J. Padomju darba tiesibu transformacija neatkarigaja Latvija, at: Latvijas Universitates Raksti.
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legal doctrine, which comprised also findings of judicature, were taken into
account.”'%®

“The following were seen as being of special importance - German “Law on
Collective Agreements” (Tarifvertragsgesetz), draft law “On Labour Con-
tract” (Entwurf eines Arbeitsvertragsgesetzes) and “Law on “Law on Working
Hours” (Arbeitszeitgesetz). Moreover, regarding some issues [discrimination
in labour law, transfer of companies] the respective German [Civil Law] provi-
sions were taken as a model from the chapter [of this law] “Dienstvertrag”.”'*

Thus, in the field of private law, Latvia’s legal system is strictly oriented towards

the family of Romano-Germanic law, and within it - towards German experience in

particular.

Summary

1. Renouncing the Soviet law and returning to the family of continental European
law in terms of time was a longer process than restoring the statehood of the
Republic of Latvia.

2. In transition from a legal system of totalitarianism to a legal system of a
democratic state not only the legal, but also psychological aspects must be
taken into account. Due to psychological reasons, for a long period of time the
legal norms, which met the requirements of a democratic state, were applied in
accordance with Soviet legal thinking.

3. In reinstating legal acts or drafting new ones, Latvia has mainly used experience
of law from continental Europe. In the continental European legal framework,
the German law should be singled out as being of a particular importance.

4. In the process of renouncing the Soviet law, the scientific activity, the general
principles of law and the judicature of Latvian courts was of a great significance,
taking into account the findings made by the European Court of Human Rights
and the Court of Justice of the European Communities / the European Union.

Sources

Bibliography

1.

2.

3.

8.
9.

Aigars, G. Par Latvijas Republikas Civilprocesa likuma (CPL) projektu, at: Latvijas Vestnesis, 1997,
Nr. 38/39 (753/754).

Apsitis, R., Blizma, V., Lazdins, J. Latvijas tiesibu avoti. Teksti un komentari. 2. séjums. Polu un
zviedru laiku tiesibu avoti (1561-1795). Dr. hist. V. Blizmas redakcija. Riga: Juridiska koledza, 2006.
Civilprocesa likuma komentari. III dala (61.-86. nodala). Sagatavojis autoru kolektivs Prof.
K. Torgana zinatniskaja redakcija. Riga: Tiesu namu agentara, 2014.

. Civilprocesa likuma komentari. TreSais papildinatais izdevums. Sagatavojis autoru kolektivs prof.

K. Torgana vispariga zinatniska redakcija. Riga: Tiesu namu agentara, 2006.

. Coing, H. Europdische Privatrecht (1800 bis 1914). 19. Jahrhundert. Miinchen: C. H. BecK’sche

Verlagbuchhandlung, 1989, Bd. II.

. Deivis, N. Eiropas vésture. [N.p.]: Jumava, 2009.
. Doherty, M. Jurisprudence: the Philosophy of Law. Revision Workbook. Third edition. Holborn

College: Old Bailey press, 2004, 2006 (reprinted).
Gritups, A. Tiesu prakse un komentari. Riga: Mans ipasums, 1994.
Gritups, A., Krastins, E. Ipauma reforma Latvija. Riga: Mans ipasums, 1995.

108 Interview with assistant Professor Erlens Kalnins. Materials of the Personal Archive of Janis Lazdins

[interview in the Latvian language].

109 Tbid.



64

Juridiska zinatne / Law, No. 8, 2015

10

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

. Hattenhauer, H. Européische Rechtsgeschichte. Heidelberg: C. F. Miiller Juristischer Verlag, 1992.
Istorija politicheskih i pravovyh uchenij. Uchebnik dlja vuzov. Pod obshhej redakciej akademika
RAN, doktora juridicheskih nauk, professora V. S. Nersesjanca. Izdanie tret'e, stereotipnoe. Moskva:
Izdatel'stvo Norma, 2003.

Jarkina, V. Cela uz Latvijas Republikas Civillikuma modernizaciju, at: Jurista Vards, 2007, Nr. 25, 9.,
10. Ipp.

Jundzis, T. Neatkarigas valsts aparata veido$ana un tiesibu reformas, at: Latvijas valsts atjaunosana
(1986-1993). Riga: LU zurnala “Latvijas Vesture” fonds, LZA Baltijas stratégisko pétijumu centrs,
1998, 239.-257. Ipp.

Jundzis, T. Tiesibu sistémas reforma valsts atjaunosana, at: Latvijas tiesibu vésture (1914-2000).
Prof. Dr. iur. D. A. Lébera redakcija. Riga: LU Zurnala “Latvijas Vésture” fonds, 2000, 447.-474. Ipp.
Juridiskas metodes pamati. E. Melkisa zin. red. Riga: LU, 2003.

Kleinheyer, G., Schroder, J. (Hrsg.). Deutsche und Europiische Juristen aus neuen Jahrhunderten.
Eine biographische Einfithrung in die Geschichte der Rechtswissenschaft. 5., neu bearbeitete und
erweiterte Auflage. Heidelberg: C. E Miiller Verlag, 2008.

Krastins, U. Kriminaltiesibu teorija un prakse: viedokli, problémas un risinajumi 1998-2008. Riga:
Latvijas Vestnesis, 2009.

Krastins, U, Liholaja, V. Salidzinamas kriminaltiesibas. Igaunija, Latvija, Lietuva. Riga: Tiesu namu
agentiira, 2004.

Krastins, U, Liholaja, V. Salidzinamas kriminaltiesibas. Latvija, Austrija, Sveice, Vicija. Riga: Tiesu
namu agentiira, 2006.

Krastins, U, Liholaja, V. Salidzinamas kriminaltiesibas. Latvija, Belgija, Danija, Niderlande. [N.p.]:
LU Akadémiskais apgads, 2008.

Krastins, U, Liholaja, V., Niedre, A. Kriminaltiesibas. Sevi$ka dala, tresais papildinatais izdevums.
Zinatniskais redaktors prof. U. Krastins. Riga: TNA, 2009.

Krastins, U, Liholaja, V., Niedre, A. Kriminaltiesibas. Vispariga dala, tresais papildinatais izdevums.
Zinatniskais redaktors prof. U. Krastins. Riga: TNA, 2008.

Lazdins, . Baltijas Civillikums laikmeta griezos. Likuma pienemsanas 150 gadu jubilejas atcerei, at:
Jurista Vards, 2014. 11. novembris, Nr. 44/45 (846/847), 18.-24. lpp.

Lazdins, ]. Die Geschichte der Reprivatisierung und der Privatisierung des Eigentums in Lettland
im 20. Jahrhundert, in: Nationalismus und Rechtsgeschichte im Ostseeraum nach 1800. Beitrige vom
5. Rechtshistorikertag im Ostseeraum 3-4 November 2008. Ditlev Tamm und Helle Vogt (Hrsg.).
Kobenhavn: Jurist- og @konomforbundets Forlag, 2008, S. 112-126.

Lazdins, ]. Latvijas Republikas tiesibu attistibas tendences péc neatkaribas atjaunosanas 1990.—
1991. gada, at: Latvijas Universitates Zurndls. Juridiska zinatne, 2010, Nr. 1, 58. Ipp.

Lazdins, J. Padomju darba tiesibu transformacija neatkarigaja Latvija, at: Latvijas Universitates
Raksti. Juridiska zinatne, 2004, Nr. 667, 61.-76. lpp.

Lazdins, J. Taisniguma principa ievéro$ana iedzivotaju ienakuma aplik$ana ar iedzivotaju ienakuma
nodokli, at: Latvijas Universitates Raksti. Juridiska zindtne, 2008, Nr. 740, 5.-111. lpp.

Lazdins, ]. Zemes Ipasuma nacionalizacijas un denacionalizacijas pieredze Latvija (19.-21. gs.), at:
Likums un Tiesibas, 2005, 7. s&j., Nr. 6 (70), 168.-178. Ipp.

Lazdins, J., Blizma, V., Osipova, S. Latvijas tiesibu avoti. Teksti un komentari. I séjums. Seno parazu
un Livonijas tiesibu avoti 10. gs. — 16. gs. Prof. E. Melki$a redakcija. Riga: LU Zurnala “Latvijas
veésture” fonds, 1998.

Lazdins, J., Ketners, K. The Effect of Court Rulings on the Dynamics of the Latvian Tax Law, at:
Journal of the University of Latvia. Law, 2013, Nr. 5, pp. 22-43.

Levits, E. Latvijas tiesibu sistémas attistibas iezimes uz XXI gadsimta sliek$na, at: Latvijas tiesibu
vésture (1914-2000). Prof. Dr. iur. D. A. Lébera redakcija. Riga: LU Zurnala “Latvijas Vésture” fonds,
2000.

Levits, E. Parveidojot PSRS tiesiskas sistémas mantojumu, at: Likums un Tiesibas, 2002, 4. s&j., Nr. 6,
166. Ipp.

Levits, E. Piezimes par Satversmes 8. nodalu - Cilveka pamattiesibas, at: Cilvéektiesibu Zurnals, 2000,
Nr. 9-12, 11.-40. Ipp.

Losmanis, A. Par topoSo Latvijas komerctiesibu aktualajiem mezglu punktiem. Available at http://
www.juristavards.lv/index.php?menu=DOC&id=24715 [last viewed 02.04.2015].

Mazakumgrupu (minoritasu) integracijas aspekti Latvija. Dr. Inetas Ziemeles redakcija. Riga:
Latvijas Universitates Juridiska fakultate, Cilvéktiesibu institata bibliotéka, 2001.

Meikalisa, A., Strada-Rozenberga, K. Kriminalprocess. Raksti, 2005-2010. Riga: Latvijas Véstnesis,
2010. ISBN 978-9984-840-10-9.



Janis Lazdins. Tendencies in the Development of Laws in the Republic of Latvia after the Renewal .. ~ 65

37.

38.
39.

40.
41.

42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

55.

Melkisis, E. Kontinentalas Eiropas tiesibu loks Rietumu tiesibzinatnieku skatijuma, at: Tiesibu
spogulis I. S. Osipovas zin. red. Riga: BA “Turiba’, 1999, 39.-48. Ipp.

Melkisis, E. Tiesibu normu iztulkos$ana. Riga: LU, 1999.

Mits, M. Satversme Eiropas Cilvéktiesibu standartu konteksta, at: Cilvéktiesibu Zurndls, Nr. 9-12,
2000, 41.-82. Ipp.

Musdienu tiesibu teorijas atzinas. E. Melkisa zin. red. Riga: TNA, 1999.

Nalogi i nalogovoe pravo. Pod redakciej kandidata juridicheskih nauk A. V. Brizgalina. Moskva:
Analika-Press, 1997.

Omel'chenko, O. A. Istorija politicheskih i pravovyh uchenij. Istorija uchenij o gosudarstve i prave.
Uchebnik. Moskva: EKSMO Education, 2006.

Radbruch, G. Gesetzliches Unrecht und tibergesetzliches Recht, at: Radbruch, G. Gesamtausgabe.
Band 3. Rechtsphilosophie III. Heidelberg: F. C. Miiller, Juristischer Verl., 1990.

Rozenfelds, J. Intelektualais ipasums. Riga: Zvaigzne ABC, 2004.

Rozenfelds, J. Lietu tiesibas. Riga: Zvaigzne ABC, 2004.

Riithers, B., Fischer, Ch. Rechtstheorie. Begriff, Geltung und Anwendung des Rechts. 5., iiberarbeitete
Auflage. Miinchen: Verlag C. H. Beck, 2010.

Schlosser, H. Grudziige der Neueren Privatrechtsgeschichte. Rechtsentwicklungen im europdischen
Kontext. 9. Auflage. Heidenberg: C. E Miiller, 2001.

Svarcs, E Latvijas 1937. gada 28. janvara Civillikkums un ta rasanas vésture. Riga: Tiesu namu
agentura, 2011.

Torgans, K. Civiltiesibu, komerctiesibu un civilprocesa aktualitates. Raksti, 1999-2008. Riga: TNA,
2009.

Torgans, K. Saistibu tiesibas. I dala. Macibu gramata. Riga: Tiesu namu agentira, 2006.

Torgans, K. Saistibu tiesibas. II dala. Macibu gramata. Riga: Tiesu namu agentira, 2006.

Vebers, J. Latvijas Republikas Civillikuma komentari. Gimenes tiesibas (26.-51., 114.-125., 140.—
176. p.). Riga: Mans Ipasums, 2000.

Vildbergs, ]. H., Feldhiine, G. Atsauces Satversmei (references / commentary / annotations to Sat-
versme). Macibu lidzeklis. Riga: EuroFaculty, 2003.

Visparigas tiesibu teorijas un valsts zinatnes atzinas. E. Melki$a zin. red. Riga: Latvijas Universitate,
1997.
Zarins, V. Kas ir “reala socialisma” sabiedribas valdo$a skira? At: Atmoda, Nr. 3 (63), 1990.
23. janvaris, 11. Ipp.

Normative acts

1.

2.

Latvijas Republikas Satversme [The Constitution of the Republic of Latvia]: Law of the Republic of
Latvia. Available at http://likumi.lv/doc.php?id=57980 [last viewed 28.05.2015].

Padomju Socialistisko Republiku Savienibas Konstiticija (Pamatlikums) [The Constitution of the
Union of the Soviet Socialist Republics]: Law of the Union of the Soviet Socialist Republics. Riga:
Liesma, 1977.

. Deklaracija Par Latvijas Republikas neatkaribas atjaunosanu [Declaration of the restoration of

independence of the Republic of Latvia]: Law of the Supreme Council of the Republic of Latvia, at:
Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 20.

. Konstitucionalais likums Par Latvijas Republikas valstisko statusu [Constitutional law On the

Statehood of the Republic of Latvia]: Law of the Supreme Council of the Republic of Latvia. Available
at http://likumi.lv/doc.php?id=69512 [last viewed 28.05.2015].

. Konstitucionalais likums, Par cilvéku un pilsonu tiesibam un pienakumiem [Constitutional law,

Rights and Duties of People and Citizens]: Law of the Supreme Council of the Republic of Latvia, at:
Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1992, Nr. 4/5.

. Eiropas ligums par asocidacijas izveidoSanu starp Eiropas Kopienam un to Dalibvalstim, no vienas

puses, un Latvijas Republiku, no otras puses [The association agreement between the European
Communities and their Member States and the Republic of Latvia]. Available at http://pro.nais.lv/
naiser/text.cfm?Key=0240121995061232769 [last viewed 28.05.2015].

. Civilprocesa likuma kodekss [Civil procedure code]: Law of the Supreme Council of the Latvian

Soviet Socialist Republic, at: Latvijas Padomju Socialistiskas Republikas Augstakas Padomes un
Valdibas Zinotajs, 1964, Nr. 1 (not effective).

. Grozijumi Latvijas Republikas Satversmé [Amendments to the Constitution of the Republic of

Latvia]: Law of the Republic of Latvia. Available at http://www.likumi.lv/doc.php?id=50292 [last
viewed 28.05.2015].



66

Juridiska zinatne / Law, No. 8, 2015

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

. Par Latvijas Republikas Vides aizsardzibas komiteju [On Environmental protection committee of the

Republic of Latvia]: Law of the Supreme Council of the Republic of Latvia. Available at http://www.
likumi.lv/doc.php?id=76192 [last viewed 19.05.2015].

Par vides aizsardzibu [On environmental protection]: Law of the Supreme Council of the Republic
of Latvia. Available at http://www.likumi.lv/doc.php?id=68676 [last viewed 19.02.2015].

Par religiskam organizacijam [On religious organisations], at: Latvijas Republikas Augstakas Padomes
un Valdibas Zinotajs, 1990, Nr. 40 (not effective).

Religisko organizaciju likums [On religious organisations]: Law of the Supreme Council of the
Republic of Latvia. Available at http://likumi.lv/doc.php?id=36874 [last viewed 01.06.2015].

Par uznémeéjdarbibu [On entrepreneurship law / Business law]: Law of the Supreme Council of the
Republic of Latvia: at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 40 (not
effective).

Par zemes reformu LR lauku apvidos [Law On Land Reform in the Rural Areas of the Republic of
Latvia]: Law of the Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas
Padomes un Valdibas Zinotajs, 1990, Nr. 49.

Par akciju sabiedribam [On Joint Stock Companies]: Law of the Supreme Council of the Republic of
Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotdjs, 1990, Nr. 43 (not effective).
Par sabiedribam ar ierobezotu atbildibu [On limited liability companies]: Law of the Supreme
Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs,
1991, Nr. 9/10 (not effective).

Par zemes lietosanu un zemes iericibu [On Land Use and Land Survey]: Law of the Supreme Council
of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1991,
Nr. 31/32 (not effective).

Par pasvaldibu uzpémumu [On municipal enterprises]: Law of the Supreme Council of the Republic
of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotdjs, 1991, Nr. 17/18 (not
effective).

Par zemes reformu Latvijas Republikas pilsétds [On Land Reform in the Republic of Latvian cities]:
Law of the Supreme Council of the Republic of Latvia. Available at http://www.likumi.lv/doc.
php?mode=DOC&id=70467 [last viewed 28.05.2015].

Par zemes privatizaciju lauku apvidos [On Land Privatisation in Rural Areas]: Law of the Supreme
Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs,
Nr. 32/33/34, 1992.

Par sabiedriskajam organizacijam un to apvienibam [On Public Organisations and Associations
Thereof]: Law of the Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas
Padomes un Valdibas Zinotajs, 1993, Nr. 1/2.

Par iedzivotaju ienakuma nodokli [On Personal Income Tax]: Law of the Supreme Council of the
Republic of Latvia. Available at http://www.likumi.lv/doc.php?id=56880 [last viewed 02.06.2015].
Civillikums. Pirma dala. Gimenes tiesibas [The Civil Law. Part one. Family Law]: Law of the
Republic of Latvia. Available at http://www.likumi.lv/doc.php?id=90223&mode=DOC [last viewed
02.06.2015].

Par izlozu un azartspelu nodevu un nodokli [On Lottery and Gambling Tax and Fee]: Law of the
Republic of Latvia. Available at http://likumi.lv/doc.php?id=57415 [last viewed 30.05.2015].

Par nodokliem un nodevam [On Taxes and Fees]: Law of the Republic of Latvia. Available at http://
www.likumi.lv/doc.php?id=33946 [last viewed 01.06.2015].

Par uznémumu iendkuma nodokli [On Enterprise Income Tax]: Law of the Republic of Latvia.
Available at http://www.likumi.lv/doc.php?id=34094 [last viewed 01.06.2015].

Par pievienotas vertibas nodokli [On Value Added Tax]: Law of the Republic of Latvia. Available at
http://www.likumi.lv/doc.php?id=34443 [last viewed 02.06.2015] (not effective).

Pievienotas vertibas nodokla likums [The Law of Value Added Tax]: Law of the Republic of Latvia.
Available at http://likumi.lv/doc.php?id=253451 [last viewed 02.06.2015].

Par dabas resursu nodokli [On Natural Resources Tax]: Law of the Supreme Council of the Republic
of Latvia. Available at http://likumi.lv/doc.php?id=37058 (not effective) [last viewed 02.06.2015].
Kriminallikums [The Criminal Law]: Law of the Republic of Latvia. Available at http://likumi.lv/doc.
php?id=88966%2520 [last viewed 02.06.2015].

Civilprocesa likums [Civil Procedure Law]: Law of the Republic of Latvia. Available at http://www.
likumi.lv/doc.php?id=50500 [last viewed 01.06.2015].

Par Latvijas PSR normativo aktu piemérosanas izbeigsanu [On Terminating the Application of
Legal Acts of the Latvian SSR]: Law of the Republic of Latvia. Available at http://likumi.lv/doc.
php?id=50429 [last viewed 02.06.2015].



Janis Lazdins. Tendencies in the Development of Laws in the Republic of Latvia after the Renewal .. ~ 67

33.

34.

35.

36.

37.

38.

39.

40.

Komerclikums [The Commercial Law]: Law of the Republic of Latvia. Available at http://www.
likumi.lv/doc.php?id=5490 [last viewed 02.06.2015].

Darba likums [Labour Law]: Law of the Republic of Latvia. Available at http://www.likumi.lv/doc.
php?id=26019 [last viewed 02.06.2015].

Administrativa procesa likums [Administrative Procedure Law]: Law of the Republic of Latvia.
Available at http://www.likumi.lv/doc.php?id=55567 [last viewed 02.06.2015].

Par akcizes nodokli [On Excise Duties]: Law of the Republic of Latvia. Available at http://www.
likumi.lv/doc.php?id=81066 [last viewed 02.06.2015].

Dabas resursu nodokla likums [Natural Resources Tax Law]: Law of the Republic of Latvia. Available
at http://www.likumi.lv/doc.php?id=124707 [last viewed 02.06.2015].

Elektroenergijas nodokla likums [Electricity Tax Law]: Law of the Republic of Latvia. Available at
http://www.likumi.lv/doc.php?id=150692 [last viewed 02.06.2015].

Kriminalprocesa likums [Criminal Procedure Law]. Law of the Republic of Latvia. Available at http://
www.likumi.lv/doc.php?id=107820 [last viewed 02.06.2015].

Par agraro reformu Latvijas Republika [On agrarian reform of the Republic of Latvia]: Law of the
Supreme Council of the Republic of Latvia, at: Latvijas Republikas Augstakas Padomes un Valdibas
Zinotdjs, 1990, Nr. 29.

Case law, Constitutional Court of the Republic of Latvia

1.

2.

Judgment in Case No. 2002-15-01 23 February 2002. Available at http://www.satv.tiesa.gov.lv/
upload/2002-15-01.rtf [last viewed 02.06.2015].
Judgment in Case No. 2001-10-01 05 March 2002. Available at http://www.satv.tiesa.gov.lv/
upload/2001-10-01.rtf [last viewed 02.06.2015].

Materials of the personal archive

1.

2.

10.

11

12.

13.

14.

15.

Interview with Professor Jautrite Briede. Materials of the Personal Archive of Janis Lazdin$
[interview in the Latvian language].

Interview with Professor Ilma Cepane. Materials of the Personal Archive of Janis Lazdin3 [interview
in the Latvian language].

. Interview with Professor Karlis Ketners. Materials of the Personal Archive of Janis Lazdin$ [interview

in the Latvian language].

. Interview with Professor Uldis Krastins. Materials of the Personal Archive of Janis Lazdins [interview

in the Latvian language]

. Interview with Professor Sanita Osipova. Materials of the Personal Archive of Janis Lazdin$

[interview in the Latvian language]

. Interview with Professor Janis Rozenfelds. Materials of the Personal Archive of Janis Lazdin$

[interview in the Latvian language]

. Interview with Professor Kristine Strada-Rozenberga. Materials of the Personal Archive of Janis

Lazdin$ [interview in the Latvian language]

. Interview with Professor Kalvis Torgans. Materials of the Personal Archive of Janis Lazdins

[interview in the Latvian language]

. Interview with associate Professor Kaspars Balodis. Materials of the Personal Archive of Janis

Lazdin$ [interview in the Latvian language]

Interview with assistant Professor Erlens Kalnins. Materials of the Personal Archive of Janis Lazdins
[interview in the Latvian language]

Interview with assistant Professor Aivars LoSmanis. Materials of the Personal Archive of Janis
Lazdins$ [interview in the Latvian language]

Interview with assistant Professor Daina Ose. Materials of the Personal Archive of Janis Lazdin$§
[interview in the Latvian language]

Interview with the former Chairman of the Constitutional court of the Republic of Latvia Gunars
Kutris. Materials of the Personal Archive of Janis Lazdins [interview in the Latvian language]
Interview with the Chairman of the Constitutional court of the Republic of Latvia Aldis Lavins.
Materials of the Personal Archive of Janis Lazdin$ [interview in the Latvian language]

Interview with Agra Reigase. Materials of the Personal Archive of Janis Lazdin$ [interview in the
Latvian language]



Juridiska zinatne / Law, No. 8, 2015 pp. 68-100

Entrepreneurship Potential of Former Male Convicts.
The Case of Estonia

MA Tuuli Stewart’

Tallinn University
Institute of Political Science and Governance
E-mail: tuulist@yahoo.com

Prof. dr. Peeter Jarvelaid?

Tallinn University
Professor of Comparative Law and Legal History
E-mail: peeterj@tlu.ee

(Re)integration of persons who have been detached from the labor market is an ongoing tackle
in all EU countries. With free movement policies of labor forces, the problems also extend across
the borders. One of the groups who (re)enters the labor market with restricted opportunities
consists of the released felons. The new EU member states with Soviet background carry historic
and cultural traits that still affect government-level policies, including imprisonment. Limitations
in finding a sustainability-supporting employment might be one of the factors contributing to
extremely high recidivism in Eastern European region. Could becoming an entrepreneur be
one of the alternatives to domestic employment and is it in reality an option for the released?
This article is dedicated to discussion of some work-related aspects with regard to convicts’
preparedness for the option of an entrepreneurial activity after release in Estonia.
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Introduction

Prison nowadays is not just a place to wait for a capital punishment® but may

serve, in different proportions, the following: deterrence, incapacitation of the of-
fender (by removal from society), retribution or rehabilitation.* Similar to other
persons with limited participation in the labor market and social benefit recipients,
prisoners have a twofold impact on social security systems: they stop or significantly
limit their contributions and begin drawing communal assets. Additionally, the im-
pact of imprisonment as exclusion and latter re-socialization® has its extended social
cost® or may even create social damage.”

See the history of development of penal philosophy, for example: Sykes, G. M. The Society of Captives:

A Study of a Maximum Security Prison. Princeton, 1958.

About the history of punitive philosophy: Foucault, M. Discipline & Punish. The Birth of the Prison.
Penguin Books, 1991.

About development of modern penal policy: Prozorov, S. Foucault, Freedom and Sovereignty.
Petrozavodsk State University, 2007.

There are numerous movements for a social support of “a man in prison”. Many of those are Christian,
like Prison Fellowship International. See, for example QCEA. Alternatives to Imprisonment. The
Quaker Council for European Affairs (QCEA), 2015. Available at http://www.qcea.org/archive/
archive-hr/alternatives-to-imprisonment/ [last viewed 31.08.2015].

The term re-socialization, by the opinion of the authors of the paper, may often designate the first-
time socialization attempt, depending on the background of an inmate. Therefore, the “re” part is used
with caution. In addition, the extent of the loss of social skills and networks does not depend only on
the length of imprisonment but is a complex phenomenon.

Social cost as an increase or decrease of the value in social capital (Bagnasco, 2004).

See reports: Alternatives to Imprisonment. The Quaker Council for European Affairs (QCEA), 2015.
Available at http://www.qcea.org/archive/archive-hr/alternatives-to-imprisonment/ ([last viewed
31.08.2015].
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The current paper does not address prisoners’ rights, criminal justice® or social
justice but is dedicated to observing opportunities for an entrepreneurial activity
and potential of a particular group, which is restricted on general labor market - re-
leased prisoners. The paper is considering this group - formerly punished criminal
offenders, as potential entrepreneurs and discusses some problems that are specific
for an intra-state minority group in execution of their potential. Entrepreneurship
could serve as an entry to the subsequent employment in their later career. For-
mer offenders and ex-prisoners as a specific minority on the labor market are of-
ten forced to find alternative solutions for their livelihood and professional activity
compared to an ordinary employment due to the numerous formal and informal
restrictions that are extended upon them in the labor market (p. 8 and Appendix 3).
In this sense, they are in many ways excluded from a regular society for long, if not
forever. Since approximately 95% of the prisoners in Estonia are working-age males
(Figure 4), the study is focusing on some problems of this specific group. Imprison-
ment and situation after release for female ex-offenders differ in certain particulari-
ties and may not match the circumstances of male ex-offenders.

Despite numerous reforms conducted from 1990ies, all three Baltic countries —
Estonia, Latvia and Lithuania - still differ from the rest of the EU as to their crimi-
nal penalty philosophy and imprisonment policies. Even now, these three countries
imprison many more people than the average of EU (Figure 2), incarceration time
is relatively lengthy (the average of the group selected for research by Stewart, 2013
was 5.2 years), each prison holds a large amount of people,’ and prison is more of
a punishment facility than a place that provides opportunities to change one’s life
towards being a more productive and contributing member of the community."” In
Estonia, imprisonment as a form of punishment is still favored over alternatives of
social protection and correction of criminal delinquency.! However, the number
of inmates has dropped in all Baltic countries'® in the last decade, while the total
number of imprisoned persons in EU 28 has steadily increased.’® At the same time,
the number of formerly convicted people and their socialization into society has re-
mained a problem in the Eastern European countries.!* As those countries joined

In terms of Justiitsministeerium [Ministry of Justice], 2014.

Estonia is developing facilities of mass incarceration type: Justiitsministeerium [Ministry of Justice]
(2015). Prisons in Estonia. Available at http://www.vangla.ee/en/intitutions/prisons-department-
ministry-justice [last viewed 31.08.2015].

The weaknesses of Estonian rehabilitation system have been highlighted in popular media and
official reports but those channels do not have executive power. Activity Report. Riigikontroll [The
National Audit Office], 2002. Available at http://www.riigikontroll.ee/Riigikontrollipublikatsioonid/
Auditiaruanded/tabid/206/language/en-US/Default.aspx [last viewed 31.08.2015].

About the current attitudes towards application of criminal penalties, see: S66t, M.-L., Salla, ],
Ginter, J. Karistushinnangud. Kokkuvéte Eestielanike, politseinike, prokurér ideja kohtunike karistus
hinnangutest [Penal Assessments. Summary of appraisals of Estonian residents, police officers,
prosecutors and judges]. Tallinn, Tartu: Justiitsministeerium [Ministry of Justice]; Tartu University,
2014.

It has been a strong pressure from European institutions to reduce the number of inmates:
Loffmann, M., Morten, E, Scurfield, L., Casey, J. Investigating Alternatives to Imprisonment. The
Quaker Council for European Affairs, 2010.

European incarceration monitoring: Prison population, average per year, 2007-09 and 2010-12 (per
100 000 inhabitants). Statistics Explained. EuroStat, 2015. Available at http://ec.europa.eu/eurostat/
statistics-explain [last viewed 31.08.2015].

1 Clarke, S. Trends in crime and criminal justice, 2010. Eurostat: Statistics in Focus, 18. Brussels:
European Union, 2013.
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the EU a decade ago, the problem with ex-cons has travelled, now crossing new
borders.

In this paper, former prisoners' serve as an example group in Estonian labor
market, which has obtained some characteristic disadvantages of other groups with
special needs, including, e.g., immigrants'® and disabled persons in terms of social
marginalization and separation (exclusion). In 2004, the government of Estonia de-
clared that besides addicted and homeless people, persons released from prison are
the most excluded group in domestic labor market and have not received a proper
attention.'®

Legal restrictions in the labor market in case of a criminal penalty" are various
and stated in different legal acts (Appendix 3) expanding to work in public service
and refusal of the application of citizenship or residency,? restraint on the use of
agricultural land was changed in 2013.! Restrictions could be long-lasting. Those
obstacles weaken possibilities of a released to be legally and continuously employed
after the sentence. If there is a real determination to change the course of one’s life,
then, along with other alternatives,” the option to become self-employed or an
entrepreneur,? should be opened.

Among other sources, the current paper relies on empirical material of the
mixed method action research?* conducted by T. Stewart in 2013/2014 and involved

15 The legal status of a prisoner: Riigikogu [Estonian Parliament]. Imprisonment Act. Riigiteataja

[Government Gazette], 2000. Available at https://www.riigiteataja.ee/en/eli/504112013005/consolide
[last viewed 31.08.2015].

Immigrant status legally and the term used among native population may differ: Kovalenko, .,
Mensah, P, Leoncikas, T, Zibas, K. New immigrants in Estonia, Latvia and Lithuania. 2010.

Disabled persons try to voice themselves in society in the last decade: Epik. Estonian Chamber of
Disabled People. Eesti Puuetega Inimeste Koda. 2015. Available at http://www.epikoda.ee/[last viewed
31.08.2015].

The parliament program for the use of European funds for equal treatment: Riigikogu [Estonian
Parliament]. Euroopa Uhendusealgatuse EQUAL vahendite kasutamise programmi kinnitamine.
Riigiteataja [Government Gazette], 2004. Available at https://www.riigiteataja.ee/akt/779821 [last
viewed 31.08.2015].

See: Riigikogu [Estonian Parliament]. Penal Code. Riigiteataja [Government Gazette], 2002. Available
at https://www.riigiteataja.ee/en/eli/522012015002/consolide [last viewed 31.08.2015].

Riigikogu [Estonian Parliament]. Citizenship Act. Riigiteataja [Government Gazette], 2015. Available
at https://www.riigiteataja.ee/akt/123032015259 [last viewed 31.08.2015].

21 Riigikogu [Estonian Parliament]. ENSV Taluseadus [The Farmstead Act of SSRE]. Riigiteataja
[Government Gazette], 2013. Available at https://www.riigiteataja.ee/akt/107062013007 [last viewed
31.08.2015].

According to studies, becoming an entrepreneur might be driven by shortage of other options:
Saar, E., Unt, M. Self-employment in Estonia: Forced Move or Voluntary Engagement? Europe-Asia
Studies, 2006, Vol. 58, No. 3, pp. 415-437.

The entrepreneurial environment in East-European countries is still developing: Saar, E., Unt, M.
Selective Mobility into Self-employment in Post-socialist Transition: Early Birds, Later Entrants,
Quitters and Shuttles. International Small Business Journal, 2008, 26 (3), pp. 323-349.

The research of T. Stewart was a part of her PhD thesis. The first part of data collection and empirical
work was conducted in 2013-2014 in two Estonian prisons for male convicts, more than 200 prisoners
responded. On the subject of the analysis and conclusions, the research was supervised by prof. Dr.
Peeter Jarvelaid. The first phase of the data collection was followed by the second one, conducted
from 2014-2015 and involving 350 male convicts from Tartu prison, Estonia. The second phase of the
data collection was organized and overviewed by inmates; the collected data is not included into the
current paper.

Dr. P. Jarvelaid is a professor in the University of Tallinn. He has developed semiotic and personality-
centered research direction, writing hundreds of articles, published in Estonian, English, German,
French, Russian, Latvian, Finnish, Lithuanian and Swedish. He has taught at the University of Tartu
Faculty of Law since 1981, became the Professor in 1993. P. Jirvelaid has been the Dean of University
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more than 200 Estonian prisoners in addition to the newly released, their fam-
ily members, prison officers, specialists from Estonian Unemployment Fund® and
other specialists related to the topic.?

Labor Market as a Factor of Social Balances

Assessing local mentalities and policies connected to socialization and integra-
tion through the labor market as a part of communal balances and sustainability
are continuously acute issues across the whole EU. The claim of being a European
state or not “is not just one of geography, but of values”.?” Exercising different mod-
els and possibilities for sustainable and more secure social environment and state-
hood through involvement is especially acute in the new member states with a com-
paratively short history of democratic governance. The following considerations are
important:

Unemployment is still a relatively new phenomenon in the former Soviet-bloc
countries.

Local deficit of options for employment and self-sufficiency directly and implic-
itly affects other European Union regions with free labor movement policies and is
related to general globalization effects.

The Baltic countries are still tackling integration problems - both as a leftover is-
sue from Soviet Union and now with the new immigrants coming from regions with
entirely different cultures and languages.

Traditional employment policy of the state and expectations on the market
often do not work properly in a real situation. Entrepreneurial lifestyle, part-time
employment, occupations crossing industry boundaries and combined versions of
occupational activity — all those forms are looking for new definitions for challenged
groups in societies, be it elderly citizens, young mothers, handicapped people, im-
migrants or, in this case, - released prisoners.

In this context, it is important to bear in mind that an individual, according to
Foucault,”® is not something that needs to be liberated rather the individual is the
closely monitored product of relations between power and knowledge. Foucault also
underlines that power is not a property of the state but is exercised throughout the
social body.

Nord (from 2010, Tallinn University Law School), during 1997-2000 the advisor to the Estonian
Ministry of Justice; the Acting Rector of the Estonian Academy of Security Sciences (2003-2005) and
the Estonian Maritime Academy (2006-2007).

The underlying research of this paper is an action research, which, according to the current trends, has
practical involvement towards policies and processes: (O'Cathain, Collins, 2009); (Creswell J., 2009);
(Creswell J. W, 2011); (Dérnyei, 2007); (Niglas, 2009); (Ridenour, Newman, 2008); (Tashakkori, 2003);
(Tashakkori, 2010); (Teddlie, 2009); (Beins, McCarthy, 2012); (Esterberg, 2002); (Litosseliti, 2005).
A research about imprisoned persons, esp. with the subjects involved has its specifics, compared to
other social researches. See (Leps, 1993); (Leps, 1991); (Clarke, 2013); (Andersen, 2004); (Sykes, 1958);
(Hearn, et al., 2013); (Jarboe, Witteman, 1996), which also have been taken into account.

The interviewed were specifically the specialists who meet newly released in their first months of
job-seeking. Interviews were conducted separately in different unemployment fund offices in Estonia.
The data from questionnaires for inmates is referred in this paper as (Stewart, 2013) and data collected
by the interviews and prisoners’ letters as (Stewart, 2014).

Becoming a European country is not just a decision, it is a process: Hay, C., Menon, A. (eds.). European
politics. Oxford, Oxford University Press, 2007.

About the philosophy of the state power, see: Taylor, D. (ed.). Michel Foucault: key concepts. Acumen,
2011.
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Initial integration as well as re-integration into the labor market is an acute
problem of any competitive market. From the side of correctional power it has been
seen as a part of the crime prevention complex believing that “it is easier to pro-
mote a new behavior than to persuade people to stop a behavior”.** As a problem,
it has been viewed from the angle of different weakened minority groups and ac-
tualized through the sectors of population with temporary loss of ability to access
employment market with full capacity. Naturally, the very reasons for detachment
or segregation from the full time and adequate professional employment experience
are complex. They could vary and be caused by different factors including maternity
leave (often consecutive or extended), health problems or family interests, creative
breaks, forced relocation (incl. immigration), other reasons incl. criminal penalty,
particularly associated with imprisonment.

Re-entering any labor market after extended period of detachment some typical
circumstances are faced, including:

a) often involuntarily start from a lower professional level than the person had

achieved before the leave or change in life;

b) feeling forced to accept part-time offers, sometimes in undesirable times with

uncertain hope for a full employment in the progress;

¢) work for a limited time and accepting incomplete employment benefit plans

or programs;

d) directed to start as an self-employed entrepreneur instead, offering products

or services that are linked to the desired professional level in the future.

All those approaches, naturally, may support the new entry and serve as pos-
sible ways to make one familiar with the field, give update to specific knowledge,
familiarize with the latest developments, help to make oneself known in the desired
professional circles, establish necessary contacts, etc. To start one’s own enterprise,
however, in most cases, if not always, requires as a minimum start-up finance, some
level of legal knowledge about regulations, familiarity with the market, at least some
additional non-monetary resources, guidance, support, acknowledgment by the in-
stitutional frame, specific personality prerequisites or, rather, a good combination
of all the above. This combined support cannot be justa one-time offer but has to
continue throughout the whole early-stage entrepreneurial activity.*

Transition Economy Traits

As in other Baltic states, in Estonia all the minority groups have been rather sub-
jects of policy making than active participants of its design. During the period of
newly acquired independence, this situation has not improved, some of the problems
are rather deepening. For example, “The gap between the Estonian majority and the
Russian-speaking minority was not closing, but increasing in terms of social equality
and mutual contacts and concerning values and attitudes”.* This lasted until 2007,
when, after the Russian riot in Tallinn, “the internal priority given to minority is-
sues has increased remarkably”? and the topic was connected to the future stability

29

Linked to the theory of change: Rice, R. E., Atkin, C. K. (eds.). Public communication campaigns. Sage
Publications, 2013.
Again, there are necessary cycle stages in change: Elenurm, T., et. al. Knowledge Sharing Challenges
in Developing Early-stage Entrepreneurship. Proceedings of the European Conference on Knowledge
Management, 2013, pp. 1211-218.
Lauristin, M., Vihalemm, P. The Political Agenda during Different Periods of Estonian Transformation:
External and Internal Factors. Journal of Baltic Studies, 2009, 40 (1), pp. 1-28.
2 Ibid.
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of society. The continuously high incarceration rate of young males in Estonia, and
social reintegration of ex-prisoners is also a serious matter of social stability and sus-
tainability, even though the society and power still do not seem to realize that.

Along with somewhat illusory economic success, the cultural field of community
has to change in order to bring a real and widely sensed change in society.” The
term “two Estonias” has been known for more than a decade.?* Estonia, as well as
other Baltic states, still has been described as an environment where “beneath the
surface of extraordinarily high economic growth, society is tormented by unsolved
political, economic and social problems” and which holds “the highest rates of social
diseases, such as crime, drugs, HIV and suicides”.>> Naturally, this influences the
situation of minorities and weaker groups in society, including the ones who have to
re-create a space for themselves on the labor market.

The first attempts to solve the problems of minority integration, according to
domestic experts,’® were initiated by international agencies. The same observers
note that the minorities themselves were not involved as active participants, but
rather as passive target groups in the process of integration policy formation. The
same applies to the prisons and the prison conditions. The challenge of the domestic
policy studies is to develop problem-focused approaches, that is, being “interested
in substantive societal issues and problems, facing governments which they need to
address through analyzing the processes of policy formulation and choices and by
evaluation implementation and policy outcomes”.””

The new coalition program (2015) of the Estonian government under the section
“development of entrepreneurial activity” states®® that supporting and developing
SME - small and medium size enterprise — is declared to be one of the priorities
in the following five years in order to boost the country’s economy. In Baltic coun-
tries, the productivity per employed unit is still low. SME has been seen as one of the
cures for that and by 2019 productivity has to be raised to the level of 79% of the EU
average, states the same source.

Education and Vocational Training

Estonian education, as a part of economy and its important input factor,”® has
been assessed by external evaluators,*’ to be on a good level according to the Eu-
ropean standards (Figure 9), but has been much criticized by internal experts*!

33 Lohmus, M., Lauristin, M., Siirman, E. The Patterns of Cultural Attitudes and Preferences in Estonia.

Journal of Baltic Studies, 2009, 40 (1), pp. 75-94.

The social and economic gap in society is deepening. See: Lauristin, M. Social Contradictions
Shadowing Estonia’s “Success Story”. Demokratizatsiya, 2003, 11 (4), pp. 601-617.

Lauristin, M., Vihalemm, P. The Political Agenda during Different Periods of Estonian Transformation:
External and Internal Factors. Journal of Baltic Studies, 2009, 40 (1), pp. 1-28.

3 Tbid.

7 Engeli, I, Allison, C. R. (eds.). Comparative policy studies: conceptual and methodological challenges.
Palgrave Macmillan, 2014.

Still debated after six months of coalition agreement: Vabariigivalitsus (Estonian Government).
Valitsuse tegevusprogramm (Objectives and Activities). Republic of Estonia, 2015. Available at https://
valitsus.ee/et/valitsuse-tegevusprogramm [last viewed 31.08.2015].

¥ Education Policy Outlook 2015: Making Reforms Happen. OECD Publishing, 2015.

0" One of the popular measurements of the educational development of the country is PISA test. PISA.
Haridus-ja Teadusministeerium [Ministry of Education and Research]. Available at https://www.
hm.ee/en/activities/statistics-and-analysis/pisa [last viewed 31.08.2015].

Ruus, V.-R., Timostsuk, I. Searching for Constant Innovation in Teacher Education Curricula: The
Case of Estonia. Problems of Education in the 21*' Century, 2014, 62, pp. 97-108.
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even after multiple reforms in the last few decades.*? In order to improve the cor-
respondence with the needs of the labor market and meet the standards of flexible
lifelong learning,* especially in VET** (vocational education and training), several
measures have been accepted of the recommendations provided by international
advisers.*’

The focus, in the last years, instead of obtaining a certain knowledge, has been
on developing competencies, especially social competences and key competences
in vocational and continuing education. The key competences are defined as a “set
of relevant knowledge, skills and attitudes necessary for personal growth as well as
for people's active citizenship. Moreover, the key competences ensure social inclu-
sion and employment of persons and help them to cope in a rapidly changing and
globalizing world”.*¢

Defining and selecting key competencies draws not only on scholarship but also
on national cultures, power relations, political decisions and practical consid-
erations (Rychen, Salganik, 2002)."

Who is successfully employed on Estonian labor market today? The criteria used

to employ people has been described in 2014,*® as follows:

1. Education as a formal criterion - lack of a certificate automatically closes the
access to positions on the labor market.

2. Unfinished or incomplete education as a minus - the pressure on education
means that the person might return to studies at some point, which is unfa-
vorable for the employing company.

3. Previous experience, based on the interest of the firm - an experienced em-
ployee reduces additional or accompanying expenses on new personnel (even
though here opinions differ - sometimes the company wants to train their
own personnel).

4. Practice in the same field as the obtained education.

On the one hand, Estonia holds one of the highest positions ineducational

attainment,*’ but, on the other hand, the latest studies show that this may not be the

42 See: Riigikogu [Estonian Parliament]. Kufsedppeasutuseseadus [Vocational Educational Institutions

Act]. Riigiteataja [Government Gazette], 2013. Available at https://www.riigiteataja.ee/en/eli/
504022014002/consolide [last viewed 31.08.2015].
Matching Skills with Jobs. EMSAAL. Country information about skills anticipation adult learning
in Estonia. Cedefop, 2015. Available at http://emsaal.itcilo.org/virtual-library/estonia [last viewed
31.08.2015].
Estonia announcing new concept of developing key competences in VET. Innove. Cedefop, 2015.
Available at http://www.innove.ee/en/VET/refernet/latest-developments-in-vet-in-estonia-/2012/
artikkel-1[last viewed 31.08.2015].
Teadus- jahariduspoliitika [Education and Science Policy]. Vabariigivalitsus [Estonian Government],
2015. Available at https://valitsus.ee/en/education-and-science-policy [last viewed 31.08.2015].
Estonia — Developing key competences in VET. Cedefop, 2015. Available at http://www.cedefop.europa.
eu/en/news-and-press/news/estonia-developing-key-competences-vet [last viewed 31.08.2015].
Rychen, D. S., Salganik, L. Definition and Selection of Competencies: Theoretical and Conceptual
Foundations. DeSeCo, 2002. Available at http://www.deseco.admin.ch/bfs/deseco/en/index/04.
parsys.29226.downloadList.67777.DownloadFile.tmp/2002.desecodiscpaperjan15.pdf [last viewed
31.08.2015].
Oras, K. Toole virbamisel arvesse voetavad kriteeriumid tooandjate ja vilistlaste pilgu 14bi [Criteria
on Recruitment through the View of Employers and alumnus]. In: Unt, M., Tdiht, K. (eds.). Té6turu
viljakutsed korgharidusele [Challenges of the Labor Market for Higher Education], 2014, pp. 150-
167, Tallinn University.
¥ See e.g. Education at a Glance. OECD, 2015. Available at http://www.oecd.org/edu/Estonia-EAG2014-
Country-Note.pdf [last viewed 31.08.2015].
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(only) key for success even in the domestic labor market.”® The new phenomenon - the
“young men problem”, involving their poor marriage potential and poor employment
potential is a concern that has expanded from the traditional Western Europe into the
post-soviet member states in EU.”!

Due to persisting unemployment and the continuing trends® in the structure
of unemployment,” the selection of persons for a job is even less favorable towards
minorities in most of the employment sections. Furthermore, the general attitudes
about ex-offenders are highly negative and do not support hiring (Table 4, Table 5).
As a result, the pressure on people with criminal records to find alternatives to reg-
ular employment patterns is high.

In addition to all this - competencies have been declared important, but in
reality, personal connections and political affiliation® are still strongly sensed in
Estonian society as factors that play significant role in obtaining a job or position,
varying across posts and access to resources.

Work in Prison as a Measure

In this article, prisoners and released persons are addressed as a participating
social group in the open labor market. In order to integrate and involve groups with
special needs and specific limitations, the government has developed and imple-
mented particular facilitation programs.*

Social re-integration of ex-prisoners as a problem concerns not just Estonia,*®
but most of the Western world. Work in prison, in addition to general socializa-
tion support and preparation programs, traditionally has been considered a natural
measure of successful re-entry into society after release. It is not just an obligation
of a prisoner in Estonia to work; dignity is a fundamental right of a person. Does
employment really promote desistance from crime? The turning point hypothesis is
criticized from the maturation perspective, but both perspectives assume that indi-
viduals who become employed are less likely to re-offend than those who do not.””

% The Foundation Estonian Cooperation Assembly was established by President Ilves in 2007 as a

cooperation network for non-governmental organizations. The foundation monitors topics which
influence Estonia’s long term development and that are seen as priorities by its members. Estonian
Cooperation Assembly develops analyses, proposals and policy advice on these topics together with
all interest groups. See: SA Eesti Koostoé Kogu [Estonian Cooperation Assembly]. Eesti Inimarengu
Aruanne [Estonian Human Development Report]. Estonian Cooperation Assembly. Available at http://
www.kogu.ee/25-feel-excluded-estonian-human-development-report/ [last viewed 31.08.2015].
Hearn, J., Novikova, 1, Pringle, K., Smidovd, L, Bjerén, G., Jyrkinen, M., Connell, R. Studying men’s
violence in Europe towards a research framework. Orebro: Orebro University, 2013.

Rannajoe, M. E. Korgharidus annab to6turul suured eelised [Higher Education gives a Big Advantage
on the Labor Market], 2006. Available at http://www.rajaleidja.ee/98412/ [last viewed 31.08.2015].
See the according section in: SA Eesti Koostoé Kogu [Estonian Cooperation Assembly].

Lauristin, M. Social Contradictions Shadowing Estonia’s “Success Story”. Demokratizatsiya, 2003, 11
(4), pp. 601-617.

“By working with the target groups, we will prepare and implement employment reforms with the aim of
helping find jobs for people with special needs who wish to work. In addition, we will create labor market
measures intended especially for people with special needs and will help to find jobs that are appropriate
for their abilities and wishes” Vabariigivalitsus [Estonian Government], 2015.

See e.g.: The Social Reintegration of Ex-Prisoners. The Quaker Council for European Affairs (QCEA),
2015. Available at http://www.qcea.org/archive/archive-hr/the-social-reintegration-of-ex-prisoners/
[last viewed 31.08.2015].

Skardhamar, T, Savolainen, J. Changes in Criminal Offending around the Time of Job Entry: a Study
of Employment and Desistance. Criminology, 2014, 52 (2), pp. 263-291.
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Implementation of the (personal) action plan occurs in the main phase of impris-
onment with an emphasis on employment and education of the prisoner.*® There are
no work or education opportunities for prisoners on remand. This period could last
from months until extended years. Work as an activity during imprisonment, accord-
ing to the community change theories,* should support all three parties involved: a
prisoner as a person in change, prison as an institution and society as a receiverof the
result of the prisoner’s work and as a payee for the socializing institution system.

efficacy of a prison as
1) an institution 2)
interdisciplinary
community change
learnacy

security and
personal
develop-
ment

WORK IN
PRISON
communi-
cation
trust

inclusion
security

Figure 1. Work in prison as a measure. T. Stewart

Ideally, work in prison should/could serve as:

1) a measure of individual development and training;

2) socialization through collective activity;

3) therapy (psychological, anti-addiction), creative activity;

4) self-esteem and self-image reflector, supporting means to be connected to
the family (income, skills, attitudes);

5) increasing the level of skills and experience of the future workforce, prepa-
ration for the post-release employment and application of related individual
program of an inmate;

6) social connectedness through work - providing satisfaction to the worker
and the client;

7) introducing prisoners as a workforce, reduce negative preconception in soci-
ety;

8) making profit in order to reduce the cost of prisons® and prison system for
society;

9) sharing and applyingresponsibility, both material and cognitive;

8 Ideally, it would look like this: Country Report: Estonia. The Quaker Council for European Affairs
(QCEA), 2007.

% One of the developments: Rice, R. E., Atkin, C. K. (eds.). Public communication campaigns. Sage
Publications, 2013.

€ See: Alternatives to Imprisonment. The Quaker Council for European Affairs (QCEA). Available at
http://www.qcea.org/archive/archive-hr/alternatives-to-imprisonment/ [last viewed 31.08.2015].
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10) through all of the above, it is a measure for discipline, order and behavior in

prison through the daily routine and meaningful activity.

In 2002, the National Audit Office of Estonia stated: “the officers from both pris-
ons and the Ministry of Justice agreed that resocialization has been understated in
Estonian penal policy and practice and therefore it is appreciated that the National
Audit Office has drawn attention to it”.%' The same office in its reports has also un-
derlined the low prisoner engagement in work - according to the report, 75% of
prisoners are not occupied in any work-related activity.

Prison Industry Ltd - Work in Estonian Prison

In Estonian prison system, work of prisoners is organized and managed through
the enterprise AS Vanglatoostus (Prison Industry Ltd.), which belongs 100% to the
state and has been using funding from EU funds and from Enterprise Estonia.®* Es-
tablished in 2001 on the basis of (and replacing) the former workshops in prisons,
the development measure that the enterprise is following under the EU direction
“Long and quality work-life” is called “Increase of the quality workforce”.

From general business or economic perspective, the establishment has not been
successful — negative profit of the company increases,* legal business reporting about
the last four years is incomplete and insufficient. Already in 2003, the National Au-
dit Office stated, “the Minister of Justice should ask Estonian Prison Industry Ltd. to
submit much more precise information on its activities than previously.”** The whole
meaning and the goal of AS Vanglatoostus is organizing, improving and managing
the work of inmates. In 2015, each day at least some work (incl. part time and tem-
porary assignments) has been provided to 147 inmates, which is slightly more than
5% from 2749 prisoners, meaning that 95% of prisoners are not engaged in work at
all. Compared to the Soviet times, when almost 100% of eligible prisoners were
working,% this trend can hardly be considered an improvement. Another aspect is
that nearly 1/3 of working inmates are women, who make up just 5% of the general
number of inmates. Therefore, recalculating with regard to male prisoners, less than
four percent are occupied in any kind of work-related activity during imprisonment.
In this light, it is understood why most inmates in 2013/2014 survey®® answered®” that
work in prison is a reward for special favors, not a norm as stated in the law, § 38.%

Despite negative profit (-335 627 € in 2014) and extremely poor results in engage-
ment of inmates, the management of the enterprise has been paid generous salaries®

61 Riigikontroll [The National Audit Office]. Activity Report. Riigikontroll [The National Audit Office],
2002. Available at http://www.riigikontroll.ee/Riigikontrollipublikatsioonid/Auditiaruanded/tabid/
206/language/en-US/Default.aspx [last viewed 31.08.2015].

Struktuuritoetus [Structural Support]. AS Vanglatoostus [Prison Industry Ltd]. Available at http://www.
evt.ee/ettevottest/struktuurtoetus [last viewed 31.08.2015].

AS Vanglatéostus [Prison Industry Ltd]. Available at http://www.evt.ee/Aruanded [last viewed
31.08.2015].

Majority of prisoners still unemployed. Riigikontroll [The National Audit Office]. Available at
http://www.riigikontroll.ee/Suhtedavalikkusega/Pressiteated/tabid/168/557GetPage/9/557 Year/-1/
ItemId/185/amid/557/language/en-US/Default.aspx [last viewed 31.08.2015].

Meaning, the ones who are not exempt from work due to illness or age, the part of inmates that in
2015 for all Estonian prisons totaled in 75 persons, half of those being under-age.

¢ Stewart, T. Questionnaire 2013-2014. Tallinn: Unpublished, 2013.

7 Stewart, T. Interviews 2014. Tallinn: Unpublished, 2014.

¢ Riigikogu [Estonian Parliament]. Imprisonment Act. Riigiteataja [Government Gazette], 2000.
Available at https://www.riigiteataja.ee/en/eli/504112013005/consolide [last viewed 31.08.2015].
Reports and Salaries. Vangla [Prison], Justiitsministeerium [Ministry of Justice] 2015. Available at
http://www.vangla.ee/et/eesti-vanglatoostus/aruanded-ja-palgad [last viewed 31.08.2015].
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(Table 2), especially compared to the average rates in Estonia.”” The Ministry of
Justice has not explained how this persisting situation contributes to improving na-
tional security or the security of the community, preparation of inmates to a new
life-spin or reduce the cost of prisons.” Up until 2003, the internal factors of na-
tional security were not a priority in Estonia;"? however, it could change in 2015.

From 2000 until 2015, about 15 graduation researches have been defended”
about the progress of AS Vanglatiostus. The weakening trend of the establishment
has been noted but the view has been mostly a statistic statement rather than evalu-
ation from the point ofprisoner rehabilitation and treatment. In addition, no real
solutions of the situation have been suggested.

Why Not a Regular Traditional Employment after Release?

Estonian men in general are continuously less educated and professionally less
trained than women.” Studies from different authors™ and conducted interviews
from 2013/20147° show that specific obstacles - legal, social and domestic plus
limitations of the labor market after release hit men”” more severely. The survey of
T. Stewart (2014) stated that the pressure depends on:

a) numerous personal and social environmental factors, including family,

friends, location and networks;

b) education, professional skills and experience (but not age);

¢) the type of crime (and relatedly, personality type);

d) incarceration time (sum per life);

e) other factors, incl. pending financial obligations and availability of assets.

According to some authors,” there is no substantial evidence of negative effect
of incarceration length on employment or earnings even if their imprisonment his-
tory has been consecutive. Other authors, including Visher et. al. (2010) and Stewart
(2014) believe that “out of prison, out of work” is the pattern: “Whatever their educa-
tion level, formerly incarcerated people face a slew of state and federal restrictions
on employment eligibility, limits on their ability to access public housing and harsh
regulations that make it difficult-to-impossible to receive government education

70 Eestistatistika [Statistics Estonia], 2015. Available at http://www.stat.ee/en [last viewed 31.08.2015].
7V Loffmann, M., Morten, F, Scurfield, L., Casey, ]. Investigating Alternatives to Imprisonment. The
Quaker Council for European Affairs, 2010.
Lauristin, M. Social Contradictions Shadowing Estonia's "Success Story". Demokratizatsiya, 2003,
11 (4), pp. 601-617.

Sisekaitseakadeemia [Estonian Academy of Security Sciences]. (2000-2015). Electronic thesis.
Available at http://riksweb.sisekaitse.ee/index.asp?action=300 [last viewed 31.08.2015].
7 See, e.g.: Education at a Glance. OECD, 2015. Available at http://www.oecd.org/edu/Estonia-
EAG2014-Country-Note.pdf [last viewed 31.08.2015]
E.g.: Western, B. From Prison to Work: A Proposal for a National Prisoner Reentry Program. Hamilton
Project, 2008.

Visher, C., Debus, S., Yahner, ]. Employment after Prison: A Longitudinal Study of Releasees in Three
States. Justice Quarterly, 2010, 28 (5), pp. 698-718.
76 Conducted by Tuuli Stewart, in 2013 and 2014.
77 See: Lalonde, R. ], Cho, R. M. The Impact of Incarceration in State Prison on the Employment
Prospects of Women. Journal of Quantitative Criminology, 2008, 24 (3), pp. 243-265.
Kling, J. R. Incarceration Length, Employment, and Earnings. The American Economic Review, 2006,
96 (3), pp. 863-876.
Liiv, M. L., Hanni, E. Vangide t66héive vabaduses: vanglas tootanud ja mittetd6tanud kinipeetavate
vordlus [The Employment of Prisoners at Release: The Comparison of Captives Who Worked in
Prison and Who Did Not]. Tallinn: Justiitsministeerium [Ministry of Justice], 2006.
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grants. Cumulatively, these restrictions make it that much harder for formerly incar-
cerated people to find and hold employment.””

According to the interviews conducted by T. Stewart (2014) with inmates, re-
leased persons, family members, prison officers and employees with labor market
facilitator offices, the adaptation phase — cultural change process with all its fac-
tors®® - is experienced:

a) both ways - on entering the prison society and return to the “normal” society

after release;

b) on repeated incarceration cases, as well.

Estonian Unemployment Insurance Fund has numerous measures that could
be suitable for supporting employment after release from a prison (Appendix 1).
As the research (Stewart 2013 and 2014) has shown, imprisoned men in general are
not aware of the measures that apply to them during the time of their imprison-
ment, and those measures are not actively extended to prisoners through courses or
awareness training.

Inability or significant limitation to find sustainable income, adequate activity
and recognition in society could lead to social exclusion on different levels, and
starts a vicious circle that is hard to break without external help. Do ex-criminals
deserve to be expelled from a full-access society? Social justice is not a question of
this discussion; the paper seeks sensible solutions for the community as a whole.

Social exclusion,® according to latest studies, applies to 25% of Estonian resi-
dents and has not changed in the last decade.®” Powerlessness and social exclusion
after the prison punishment®® has been reported to be a problem in number of Eu-
ropean countries,®* but has not been an open issue in Estonia.

One of the traits characteristic to Estonia is that the term “minority” does not
really apply to people with criminal penalty as an exact definition. Estonia is an
over-criminalized society: in 2010, 37% of working-age population in Estonia had
operative penalties for an offence® and 9% of the working-age population carried
an active criminal penalty. The total of the working-age population, who have been
recorded in the penal registry, was nearly 56%.%¢ The record is not visible in general
public registry, but normally may be traceable even up to 10 years after the execu-
tion of the penalty.

7 See: The Leadership Conference (n. d.). Out of Prison, Out of Work. The Leadership Conference on
Civil and Human Rights. Washington, DC: The Leadership Conference. Available at http://www.
civilrights.org/publications/reports/a-second-chance/chapter-6-out-of-prison-out.html [last viewed
31.08.2015].

80 See: Deardorff, D. K. (ed.). The Sage Handbook of Intercultural Competences. Thousand Oaks, 2009.

81 The report defines social exclusion as the sense of powerlessness and disappointment caused by social
problems (poor income, below-average living conditions, lack of social interaction, etc.) resulting in
the person ceasing to participate in the society either partially or fully.

82 See: SA Eesti Koostéd Kogu [Estonian Cooperation Assembly] [last viewed 31.08.2015].

8 Kruusamde, M. Karistuse kohaldamise etapid Eesti kohtupraktikas [Stages of Penal Application in

Estonian Court Practice]. Estonia: Riigikohus [Supreme Court], 2012.

See: Hearn, J., Novikova, L, Pringle, K., Smidovd, L., Bjerén, G., Jyrkinen, M., Connell, R. Studying men’s
violence in Europe towards a research framework. Orebro: Orebro University, 2013.

Vabariigivalitsus [Estonian Government]. Siiiitegu [Felony]. Riigiteataja [ Government Gazette], 2015.
Available at https://www.riigiteataja.ee/jaotused.html?tegevus=&jaotus=0.12.1216.1432&avatudJaotu
sed=..0.12..0.12.1216..0.12.1216.1432&suletudJaotused=&jaotused Vaikimisi Avatud=&leht=0&kuva
Koik=false&sorteeri=&kasvav=true [last viewed 31.08.2015].

See: Riigikohus [Supreme Court]. Ulekriminaliseerimine [Over-criminalization]. Tartu: Oigustea-

beosakond [Legal Information Department], 2010.
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Entrepreneurial Orientation

Entrepreneurial orientation is a construct that has been compared to leader-
ship?” and is described as “a firm-level strategic orientation which captures an or-
ganization's strategy-making practices, managerial philosophies and firm behaviors
that are entrepreneurial in nature”.®® Originally, the theory was applied to firms®
using different five to nine-item descriptive psychometric instruments depending
on the author.”® Applying the entrepreneurship concept to individuals,” we could
use similar instruments in order to evaluate the inclination towards orientation or
the lack of it.
The creation and development of new companies depends on the population’s
entrepreneurial activity and the state’s ability to enhance that activity.”* Entrepre-
neurs have been called a “driving force in the market”.”® With minor concretiza-
tions, different authors agree that entrepreneurs as persons or organized bodies:
a) can discover unused opportunities on the market,”
b) are characterised by their competitive behavior or as firms, even by competi-
tive aggressiveness (Lumpkin, Dess, 1996);

) are creative (Schumpeter, J.) or opportunity seekers (Kirzner, L);

d) operate as either equilibrating force (Shane, S.) or dis-equilibrating one
(Schumpeter, J.);

e) believe in things others do not® and through this they use new business op-

portunities and new resource allocations;

f) regain specific autonomy (Lumpkin, Dess, 1996).

Among public, the driving force for entrepreneurial lifestyle is motivated by dif-
ferent drives. For persons with criminal history, entrepreneurial activity could of-
ten be the only legal survival tool and a job opportunity with no real alternatives in
place or time. Naturally, an opportunity to start a business and necessary resources,
incl. the supporting circles of people as general motivators play their role in start-up,
but the limited alternatives in terms of sustainable employment opportunities may
direct the choices even more strongly.

87" See: Vecchio, R. P. Entrepreneurship and leadership: common trends. Human Resource Management

Review, 2003, 13, pp. 303-327.

See: Anderson, B., Covin, J., Slevin, D. Understanding the Relationship between Entrepreneurial

Orientation and Strategic Learning Capability: An Empirical Investigation". Strategic Entrepreneurship

Journal, 2009, 3, pp. 218-40.

Auerswald, P. E. Entrepreneurship and the theory of the firm. Small Business Economics, 2008, 30 (2),

pp. 111-126; Witt, U. Imagination and leadership. The neglected dimension of an evolutionary theory

of the firm. Journal of Economic Behavior ¢» Organization, 1998, 35, pp. 161-177.

Covin, J., Lumpkin, G. T. Entrepreneurial Orientation Theory and Research: Reflections on a Needed

Construct. Entrepreneurship: Theory & Practice, 2011, 35 (5), pp. 855-872.

Lumpkin, G. T, Dess, G. Clarifying the Entrepreneurial Orientation Construct.

Linking It to Performance. Academy of Management Review, 1996, 21 (1), pp. 135-172.

The terms have been used as overlapping or as separate understandings, also used as a concept for

strategic renewal and performance increase (Elenurm T. , 2012), (Elenurm, Terk, Reid, Kuriks, 2004).

See: Globaalne Ettevotlus monitooring 2012 [Global Entrepreneurship Monitor]. Eesti Arengufond

[Estonian Development Fund], 2013. Available at http://www.arengufond.ee/upload/Editor/

Publikatsioonid/Arengufond%20GEM %20uuringu%20raport.pdf [last viewed 31.08.2015].

% See: Elenurm, T, Alas, R. Features of Successful Entrepreneurs in Estonia. TUTWPE, 2009, No. 169,
pp. 318-330.

% Ibid.

% See: Witt, U. Imagination and leadership. The neglected dimension of an evolutionary theory of the
firm. Journal ofEconomic Behavior & Organization, 1998, 35, pp. 161-177.
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Entrepreneurial Orientation in Estonia. Global Entrepreneurship Monitor

Different approaches and models could be used in evaluation of the entrepre-
neurial attitude level of a society.”® The views of domestic evaluators’’ or interna-
tional observers®® regarding the matter may differ.

The first Global Entrepreneurship Monitor (GEM) in Estonia was conducted in
2012 by a group of domestic experts after a decade of attempts to map this business
sector and measure its development. GEM Key Indicators in Estonia (2013) show
the total entrepreneurial activity as 20.7% of working-age population and the part
of aspiring entrepreneurs® in Estonia as 20.1%. The average age of Estonian entre-
preneur is 38.5 years, including established entrepreneurs.

According to GEM, Estonia is not a bad place to start a business - in the group
of countries belonging toa comparable development level (the Baltics and Nordic
countries) business opportunities are most positively evaluated in Estonia, 45.2%
of the respondents saw opportunities. Optimism is encouraged by other studies.'*’
The problem of Estonia, according to the monitoring and supported by some other
sources'®! and GEM (2013) is that:

a) entrepreneurship is necessity-based, especially in some regions (considered as

a career choice for 54.8% respondents);

b) almost half of the entrepreneurial activity of Estonia consists of nascent en-

trepreneurship;

¢) ahigh rate of business quitters;

d) high fear of failure (44.3%), even though 62.5% said that entrepreneurs have a

high status;

e) low profitability, which is different from Scandinavian countries, where the

main reason for giving up entrepreneurship is retiring;

f) the internationalization level of early stage entrepreneurs is lower than in the

case of established companies;

% Tsai, W. H., Lee, P. L., Shen, Y.-S., Hwang, E. T. A combined evaluation model for encouraging

entrepreneurship policies. Annals of Operations Research, 2014, 221, pp. 449-468.

See: Venesaar, U, Jakobson, 1. Assessment and Promotion of Entrepreneurial Initiative and Attitudes
towards Entrepreneurship: The Case of Estonia. In: Fayolle, A., Kyro, P. (eds.). The Dynamics between
Entrepreneurship, Environment and Education (European Research in Entrepreneurship). Edward
Elgar Publishing, 2008.

Liuhto, K. Entrepreneurial Transition in Post-Soviet Republics: the Estonian Path. Europe-Asia
Studies, 1996, pp. 121-140.

Nugin, R. Individualism and its different faces: some cases from post-socialist Estonia. Journal of
Youth Studies, 2013, 16 (7), pp. 809-829.

Saar, E., Unt, M. Self-employment in Estonia: Forced Move or Voluntary Engagement? Europe-Asia
Studies, 2006, 58, pp. 415-437.

Saar, E., Unt, M. Selective Mobility into Self-employment in Post-socialist Transition: Early Birds,
Later Entrants, Quitters, Shuttles. International Small Business Journal, 2008, June, pp. 323-349.
Kshetri, N. Entrepreneurship in post-socialist economies: A typology and institutional contexts for
market entrepreneurship. Journal of International Entrepreneurship, 2009, (7), pp. 236-259.

Mirela Xheneti, D. S. The Role of Public Policy in Entrepreneurship Development in Post-Socialist
Countries: A Comparison of Albania and Estonia. EBS REVIEW, 2008, 24, pp. 23-36.

In GEM terms, it means the ones that intend to become entrepreneurs within the next three years.
See: Towards a More Entrepreneurial Estonia. Towards a More Entrepreneurial Estonia. Call for
Action. The Global Entrepreneurship and Development Institute. Estonian Development Fund.
GEDI; Eesti Arengufond, 2014. Available at http://www.arengufond.ee/wp-content/uploads/2014/11/
GEDI_Estonia.pdf [last viewed 31.08.2015].

See: Lindgren, M., Packendorff, ]. The gender and entrepreneurship gap in Estonia, Finland and
Sweden. Stockholm: Quadruple Helix, 2010.
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g) the expected growth in employee numbers is lower in Estonia than the aver-
age of countries of the same development level;
the entrepreneurial activity of women continues to be significantly lower than that
of men. This ratio, however, does not seem to be a special trait of a transition econ-
omy or post-socialist society, as the figure is very close to the same comparison e.g.
in Finland, Estonia and other Eastern European (former Soviet) countries by GEDI
(2014), (Figure 10).

The type of an Estonian entrepreneur has probably changed during the last two
decades compared to the beginning of the free market economy in Estonia'®* with
general changes in both domestic'®® as well as global economy and industry. How-
ever, for SME and sole traders'®* it may be not be that noticeable. The ability to cope
with global trends varies in different sectors of entrepreneurship.!” Relatively little
attention has been paid to rural trends in Estonian entrepreneurship and dynamics
that have affected this type of activity.'%

The trend that is not specifically shown in GEM, is different nationality groups
in Estonia and their interaction in business — in 2015, perhaps the grouping should
be not just Estonians and Russians as previously shown'”” but add growing minori-
ties of Finns and English speaking or international business makers in Estonian
market.

Psychometric Evaluation Scale of Entrepreneurial Orientation

There is a quote “If you can’t measure it, you can’t manage it”. Can we measure
entrepreneurial orientation of a person? Could we manage it - whether externally or
by a person himself?

Sufficient number of studies have been carried out in various contexts about the
measure of success in entrepreneurial activity (see Lumpkin, Dess, 1996). Despite the
efforts,!%® the definition of “success” is hard to define by any methods or scales to

102 See: Blawatt, K. R. Entrepreneurship in Estonia: Profiles of Entrepreneurs. Journal of Small Business
Management, 1995, 33, pp. 74-79.

Just like in case of the policies about the essence and goal of modern education in Estonia, the
discussion about knowledge and science in policy setting within the Estonian society is still mostly
a debate of professional circles, not a common trend or practice. The separation is not just between
power and population but appears strongly also between science, population and power. In theory,
knowledge and innovation are set as a priority in governing and policy development, nevertheless, the
reality may differ strongly. About the ideal, see: Varblane, U., Mets, T., Andrijevskaja, ]. Knowledge-
based entrepreneurship in Estonia. CASE Network Studies & Analyses, 2010, p. 407.

See: Mets, T. Entrepreneurship in Estonia: policies, practices, education and research. Tartu University:
Centre for Entrepreneurship, 2006.

See: Smallbone, D., Piasecki, B., Venesaar, U., Todorov, K., Labrianidis, L. Internationalisation and SME
development in transition economies. Journal of Small Business & Enterprise Development, 1998,
5 (4), pp. 363-375.

See: Kirsipuu, M. Rural Entrepreneurship Policy in Estonia. Discussions on Estonian Economic Policy,
2009, 17, pp. 97-116.

Kirsipuu, M. Strategies for Estonian Rural Family Enterprises. Discussions on Estonian economic
policy: Theory and practice of economic policy, 2009, p. 18.

Jedik, A., Stalgiené, A., Aamisepp, M., Bratka, V., Zekalo, M. The Comparison of Entrepreneurship
Ability of Dairy Farms in Lithuania, Latvia, Estonia and Poland. Management Theory and Studies for
Rural Business and Infrastructure Development, 2014, 36, pp. 516-526.

See: Voormann, R., Helemde, ]. Ethnic relations in Estonias post-Soviet business community.
Ethnicities, 2003, 4, pp. 509-530.

See, e.g.: Jantsch, J. 4 metrics for measuring success. Entrepreneur, 2009, 37 (2), p. 118.

Maalel, I, Mbarek, B. H., Karim, M. Intervention of incubator and its impacts on entrepreneur’s success
through social capital view. International Journal of Innovation & Learning, 2011, 10 (1), pp. 1-21.
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achieve a commonly and explicitly understood term — would it be continuation (sur-
vival) time,'” the monetary side of activity (meaning investment vs profit), satisfac-
tion of an entrepreneur,' community development part'! or, e. g., sustainability of
a family or a group involved.

One of the methods in the recent years for evaluation of entrepreneurs has been
Connor-Davidson Resilience Scale (CDRS)."'? The problem, however, with this psy-
chometric evaluation scale, like with many others is that:

1) the original sources of the scale have dispersed,

2) the definition of each category has become vague,

3) it may depend on cultural context,

4) the scale has been modified and reshaped by different users.

CDRS has been used to measure various characteristics in different contexts
from clinical to the terms of social sciences, so it is hard to determine the core and
unified meaning of each category compared to the original or to the focus group at
hand.'*?

The questionnaire and interviews used in the underlying research of this paper
included categories that involved change, adaptation, stability, readiness to face un-
expected circumstances, professional networks, confidence, challenges, personality
type of the respondent, sources of personal stress, self-image, sustainability, deter-
mination, attitudes towards risk, locus of control and resources. The psychometric
properties'* of the questionnaire were measured, tested and evaluated. Adopting
CDRS scale to the needs of specific questionnaire, the part for entrepreneurial pre-
requisites and preparation was designed.'"

109 See: Fried, H. O., Tauer, L. W. An Entrepreneur Success Index that Predicts Survival. USASBE
Conference Proceedings, 2013, pp. 30-52.
10 See: Cooper, A. C., Artz, K. W. Determinants of satisfaction for entrepreneurs. Journal of Business
Venturing, 1995, 10 (6), pp. 439-457.
See: Deneen, S. Agents of change: social entrepreneurs measure success by doing good. Success (06/07)
2008, pp. 94-98.
See: Manzano-Garcia, G., Calvo, J. C. Psychometric properties of Connor-Davidson Resilience Scale
in a Spanish sample of entrepreneurs. Psicothema, 2013, 25 (2), pp. 245-251.
Connor, K. M., Davidson, ]. R. Development of a New Resilience Scale: the Connor-Davidson
Resilience Scale (CD-RISC). Depression and Anxiety, 2003, 18, pp. 76-82.
113 See: Connor, K. M., Davidson, ]. R. The Connor-Davidson Resilience Scale. 2015. Available at http://
www.connordavidson-resiliencescale.com/ [last viewed 31.08.2015].
Windle, G., Bennett, K. M., Noyes, ]. A methodological review of resilience measurement scales.
Health and Quality of Life Outcomes, 2011, 9 (8), pp. 1-18.
4 See: Pham, T. H., Ducro, C., Saloppé, X. Psychometric assessment of the Buss and Perry Aggression
Questionnaire (1992) in a prison population. Acta Psychiatrica Belgica, 2011, 111 (2), pp. 9-14.
The questionnaire used for the underlying survey of the current paper is a development of the work
and studies in high security prisons of several countries. It was ran in two languages (originally
prepared in three), contained 82 questions and a special part called “wheel” - the self-analysis tool
that has been used by T. Stewart in her face-to-face group programs with inmates. About theoretical
background, see for example: Gillham, B. (2008). Developing a questionnaire. Continuum.
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Entrepreneurship Education. Entrepreneurship Course in Tartu Prison

43.2% of the respondents to GEM declared that they have at least some entrepre-
neurship skills. Could one learn to be an entrepreneur?''® Entrepreneurial education
in Estonia has been continuously criticized,'” even on the higher education level.'®

Estonian government yet again has set entrepreneurship as one of the priorities
in country’s development in 2014-2020." According to this, the entrepreneurship-
oriented education should be a vocational part of the education system and serve the
needs of both domestic and international labor market. Current vertical and hori-
zontal incompatibility between the labor market and education in Estonia (Figure
8)!%* shows room for improvement. Opinion about the role of school in the develop-
ment of entrepreneurial attitudes as well as knowledge and skills varies among the
respondent groups (Figure 7).!*! These studies do not reflect the education in prison
but inmates’ responses (Stewart, 2013 and 2014) were very critical about the link be-
tween currently available courses and development opportunities against their per-
sonal needs and the reality in the labor market.

The role of online or e-learning in entrepreneurial education has been con-
sidered an important facilitator, especially in co-creative type of entrepreneurial
activity and in building mutual trust.?? Internet as a tool in educational training
is not used in Estonian prisons, although its positive impact, especially in business
education, has been noted.'* Alternatives - traditional face to face meetings, group
trainings with entrepreneurs and practitioners in the entrepreneurship field or other

116 See: Torokoff, M. Opportunities for Schools to Develop Entrepreneurship. A Special issue on

Entrepreneurship Education. Working Papers in Economics, 2006, 21, pp. 81-96.

See: Kiittim, M., Arvola, K., Venesaar, U. Development of Creative Entrepreneurship: Opinion of

Managers. Business: Theory and Practice, 2011, 12, pp. 369-378.

Venesaar, U, Jakobson, 1. Assessment and Promotion of Entrepreneurial Initiative and Attitudes

towards Entrepreneurship: The Case of Estonia. In Fayolle, A., Kyro, P. (eds.). The Dynamics between

Entrepreneurship, Environment and Education (European Research in Entrepreneurship). Edward Elgar

Publishing, 2008.

“. they merely provide knowledge, but do not motivate people to start a business. The main

impediments are connected with the lack of practical experience for starting business, but also lack of

business ideas, shortage of capital and risk aversion; the graduates are neither sufficiently aware of nor

ready to use entrepreneurship support programs.” (Kolbre, Piliste, Venesaar, 2006).

See: Ettevitlus-ja innovatsioon [Entrepreneurship and Innovation]. Majandus- ja kommunikatsioon-

iministeerium [Ministry of Economic Affairs and Communications]. Majandus-ja kommunikatsioon-

iministeerium [Ministry of Economic Affairs and Communications], 2015/1. Available at https://

www.mkm.ee/en/objectives-activities/economic-development-and-entrepreneurship/innovation

[last viewed 31.08.2015].

Eesti Ettevotluse Kasvustrateegia [Estonian Entrepreneurship Growth Strategyl. Majandus-ja

kommunikatsiooniministeerium [Ministry of Economic Affairs and Communications], 2015/2.

Available at http://kasvustrateegia.mkm.ee/index_eng.html [last viewed 31.08.2015].

Estonian Research, Development and Innovation Strategy 2014-2020 “Knowledge-based Estonia”.

Ministry of Education and Research; Ministry of Economic Affairs and Communications, Vabarii-

givalitsus [Estonian Government], 2014. Available at https://www.google.ee/url?sa=t&rct=j&q=&es

rc=s&source=web&cd=1&ved=0CCAQFjAAahUKEwilw6_d_KrHAhXF HIKHXwGA1lg&url=htt

ps%3A%2F%2Fwww.hm.ee%2Fsites%2Fdefault%2Ffiles%2Festonian_rdi_strategy_2014-2020_en.d

oc&ei=JyHPVIWTOsX5ywP8jIzABQ&usg=AFQjCNGzu7y0sE03dbpcmg [last viewed 31.08.2015].

120 See: p. 38: SA Eesti Koostéo Kogu [Estonian Cooperation Assembly]. EHDR 2012/2013. Eesti Ini-
marengu Aruanne [Estonian Human Development Report] 2012/2013. Available at http://www.kogu.
ee/wp-content/uploads/2013/05/EIA2013_eng.pdf [last viewed 31.08.2015].

2 Ibid.

122 See: Elenurm, T. Integrating online learning and field projects in entrepreneurship education. The 17%
Nordic Conference on Small Business Research. Helsinki: Aalto University, 2012.

123 See: Elenurm, T. E-learning as a Learning Community Tool. EBS REVIEW, 2002, pp. 35-40.
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contact-learning methods have not been used in entrepreneurial education and
training of inmates, even though the synergy between developing business education
and management of HR is considered a key factor in a rapidly changing society,'** as
well as communication and social interaction in learning process in general.'®

Each year from 2009 to 2013, a small group of prisoners from Tartu prison were
selected for a course of entrepreneurship (Table 1) as a pilot for entrepreneurial edu-
cation of inmates. The course was considered a vocational study based on secondary
education level. The course accepted only attendees with at least some experience
in entrepreneurial practice, as prisoners are not allowed to attend required practice
on site. The reasons for dropping out during the course (six months) were mostly
related to the disciplinary problems in prison. The course, according to the inmates,
has been highly desired among prisoners, partly because there are very few study
courses available in prison.

There are no records about the outcome to give an evidence, as to how many of
the course attendees have started their own enterprise, how do they evaluate the
practical input of the course for application in real life, how has the plan of legal
occupation path as entrepreneurs been managed and implemented and if they suc-
ceeded (whatever measure of success would be considered as a measure).

The Study of Estonian Inmates as Potential Entrepreneurs

Entrepreneurial activity is largely based on potential entrepreneurs, their at-
titudes, knowledge and belief in success by GEM, 2013. In order to evaluate male
convicts as possible and potential entrepreneurs, adult male prisoners in two (out
of three) Estonian male-populated prisons, eligible to work at their release, were
surveyed in winter 2013/2014. The sample represents approximately 10% of the total
male prison body in Estonia. Other methods used in the study were semi-structured
interviews with convicts, continuous interviews with newly released and recidivists
and their family members, interviews with employers, focus group interviews with
Estonian Unemployment Insurance Fund, consultations with prison officers, obser-
vation, literature and comparison with statistics and relevant studies about the topic.

The age of inmate respondents was from 18 to 67 years, average 32.6 years,
median 31.0 years, which quite well corresponds to the general comparison group
(GEM includes already established entrepreneurs, as well). The average education of
respondents in prisons was 9.7 classes (secondary education in Estonia requires 10-
12 years) - the education of inmates is not considerably lower than among public.'*

124 See: Elenurm, T, Ennulo, J., Laar, ]. Structures of Motivation and Entrepreneurial Orientation in
Students as the Basis for Differentiated Approaches in Developing Human Resources for Future
Business Initiatives. EBS Review, 2007, 23 (2), pp. 50-61.

125 See: Vygotsky, L. Thought and Language. (O. w. 1934, ed.) Cambridge: MIT Press, 1962.

Vygotsky, L. Mind in Society: The development of higher psychological processes. Cambridge:

Harvard University Press, 1978.

Lev Vygotsky. Lev Vygotsky. Retrieved from Simply Psychology, 2014. Available at http://www.

simplypsychology.org/vygotsky.html [last viewed 31.08.2015].

Riddle, E. M. Lev Vygotsky’s Social Development Theory. 1999. Available at http://members.iinet.

net.au/~aamcarthur/4_Mar_2008_files/Vygotskys_Social_Development_Theory.pdf [last viewed

31.08.2015].

According to GEM, 60% of successful entrepreneurs in Estonia have higher education, but the study

does not explain weather they count bachelor’s degree, master’s degree or higher as an equivalent of

the higher education (Rahva ja eluruumide loenduse (REL 2011), [Population and Housing Census

(PHC 2011], 2011.
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60% of respondents were not recidivistic (the first or the second imprisonment). The
average imprisonment time, as both the national statistics and the current survey
shows, is more than five years. Since many released persons return soon after they
were released (before their adaptation time in the freedom or in the regular local
society), the time that should be considered as separation from normality is even
lengthier. The average time spent by respondents in prison within their lifetime was
6.4 years'”” and the average of imprisonment occasions — 2.6 times.

The questionnaire was distributed in Russian and Estonian languages - the two
main spoken languages in Estonia prison.'”® Russian-language questionnaire was
designed for a better access to the full body of Estonian inmates. These two cultural
and ethnic groups, Estonian and Russian, appear to be with similar delinquent be-
havior'® and statistics'”® show that the number of inmates with Russian mother
tongue is not the majority of the total body of inmates. However, Russian is still a
widely spoken language in prisons; it affects communication in the facilities and may
create different networks after release. In general, the answers were very thought-
ful and clearly expressed. No questionnaires were excluded due to bad handwriting
and respondents had provided a lot of voluntary comments and additional writings.
Many of the respondents expressed a wish to participate in further study. Naturally,
the response may be motivated also by the lack of activities and general boredom.'*!

The conducted survey (Stewart, 2013) considered as the potential future entre-
preneurs adult males from age 18 to 50 (55), excluding prisoners with special needs,
any kind of addictions and other obstacles that would prevent actual entrepreneurial
activity without prior involvement of specialists of another area. 23% respondents
reported to have an addiction, which corresponds to the official statistics.**> The
final selection took into account experience of being responsible for business activ-
ity, work process, other people, any obtained profession or knowledge in some area.
160 (75%) of 213 respondents qualified. The selection group was not all that differ-
ent from the group of 213 generalrespondents in terms of incarceration - 2.2 times
imprisoned, a total of 5.6 years spent in prison, the average current sentence —
6.2 years and expected release in 2 years. The study also inquired, in addition to
the sentenced length of punishment (which is used in statistics, see Figure 5) into
the expected time of release. The education level of the selection group of 160 was

127 After approximately four years of incarceration (which in Estonian prisons means almost total
isolation from society or extremely limited contacts), in majority of the cases a person has lost his
social contacts, ability to operate in public information and skills to enter the employment market are
significantly lowered.

Note, that even though, the international, as well the national statistics (Justiitsministeerium [Ministry
of Justice], 2015) show a large number of foreign prisoners in Estonian prisons, the majority of those
are persons without any citizenship (specific internal policy of Latvia and Estonia after newly acquired
independence in early 1990ies) or persons from former Soviet Union, — mostly, Russian speaking
people. The number of prisoners, who speak neither Estonian nor Russian languages, is extremely
limited in Estonian prisons (Figure 6) — in 2014, it has not exceeded 10-15 persons in total.

See: Edovald, T. Prevalence of Self-Report Delinquency by Ethnic Background: Findings from a
Cross-sectional Study in Estonia. European Journal of Social Sciences, 2010, 13 (2), pp. 321-334.

See: Eestistatistika [Statistics Estonia], 2015. Available at http://www.stat.ee/en [last viewed
31.08.2015].

Justiitsministeerium [Ministry of Justice], 2015. Available at http://www.just.ee/en [last viewed
31.08.2015].

31 See: Manger, T, Eikeland, O.-]., Diseth, A. Hetland, H., Asbjornsen, A. Prison Inmates’ Educational
Motives: Are They Pushed or Pulled? Scandinavian Journal of Educational Research, 2010, 54 (6),
Pp. 535-547.

See: Kuritegevus Eestis [Criminality in Estonia]. Justiitsministeerium [Ministry of Justice], 2009.
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higher - 12 years finished and 64.4% had a certified profession. The same average
tendency has been measured in other Nordic countries'* - compared to the general
population, prison inmates have an educational level that is similar to the educa-
tional level of the general population. The usage of a computer as an indicator of
the education type and habits did not vary in age groups but was very different con-
sidering the time spent in prison in life (see Table 3). It was found similar with the
studies in other countries that the percentage of prison inmates who have completed
vocational education is lowest among the youngest inmates. The difference appeared
in the age groups, indicating that addictions (both acknowledged and diagnosed)
are mostly related to the younger inmates. When asked if they have attended any
courses that would help to get rid of their addiction, only 4.7% answered positively.

Results

To the question: “Do you think you have a talent for entrepreneurial line of activ-
ity or lifestyle?” 76% of respondents answered “yes”; only 22% said “no”, a few were
uncertain. This is an extremely high percentage compared to the general audience
and may indicate the lack of sensed options on the labor market or again, a strong
pressure due to the lack of other foreseeable options. The conducted study con-
firmed that formerly imprisoned persons may have different or limited access to re-
sources necessary for a startup of a business - limited access to monetary and other
type of support from the state or funds. At the same time, as also noted by other
authors,"** they may have access to different people and information (not better or
worse, just accessing other segments or type), based on their life experience, social
networks and information search processes.

Entrepreneurial orientation could be divided into'” imitative, individual inno-
vative and co-creative (innovative) entrepreneurship.!*® Individual innovative entre-
preneurship type would be the most favored by the questioned inmates despite ex-
tended detachment from the market and the lack of previous formal entrepreneurial
education and training, even though this type of entrepreneurial activity requires a
special prior preparation and guidance. The guidance, taking into account the cul-
tural adjustment period after release, should actually continue at least throughout
the first year or even two years after the start of an independent business activity.

The co-creative entrepreneurship type would require a strong external encour-
agement and clearly expressed trust as to the question “what do you consider the
most important obstacle in legal occupation of ex-convicts?” most inmates (56%)
answered that social acceptance is very negative towards ex-convicts.

The big difference appeared in expected outcomes — GEM showed that 70% of
starting entrepreneurs had not yet received income from their companies while the
main pressure for ex-offenders was to establish income and sustainable living as an

135

133 See: Hetland, H., Eikeland, O. J., Manger, T., Diseth, A., Asbjornsen, A. Educational Background in a
Prison Population. The Journal of Correctional Education, 2007, 58 (2), pp. 145-158.

See: Shane, S. A General Theory of Entrepreneurship. The Individual-Opportunity Nexus.
Cheltenham: Edward Elgar, 2003.

See: Elenurm, T., Moisala, A. Comparative Analysis of Entrepreneurial Orientations among Estonian
and Finnish Business Students. The International Council of Small Business (p. CD). Turku: ICSB 52
World Conference Proceedings, 2007.

Elenurm, T. Innovative Entrepreneurship and Co-creation. Journal of Management and Change, 2013,
30/31, pp. 16-30.

See: Elenurm, T., Ennulo, ]., Laar, ]. Structures of Motivation and Entrepreneurial Orientation in
Students as the Basis for Differentiated Approaches in Developing Human Resources for Future
Business Initiatives. EBS Review, 2007, 23 (2), pp. 50-61.
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alternative to employment. For one third (31%) of respondents, finding a job was the
main problem after release. Considering that 41% of the respondents declared to be
the main bread winner in their family before their penalty and just a half (56%) said
that they can continue on the same occupational line as before their imprisonment,
it gave the context to their answers.

The motive categories to study and obtain work-related experience in prison that
were identified by respondents (several open-answer questions) were similar to the
studies in neighboring countries:'* factor 1 - to prepare for life upon release; factor
2 - social reasons and reasons unique to the prison context; and factor 3 - to acquire
knowledge and skills.

Numerous legislative restrictions (Appendix 3), economic and social limitations
apply to ex-offenders after release, narrowing the opportunities in finding a suitable
legal work and income. Those limitations are strongly felt. All the groups partici-
pating in the survey confirm that a person released from prison in Estonia is not a
favored material on the labor market despite the measures that have been estab-
lished for an employer. The reason is not so much the committed crime (with some
exceptions, of course) as the “product” that is released after years of imprisonment.
Inmates, specialists and family members, as well as interviewed employers agreed
that a person after release is characterized as:

a) unemployed for a long period - it means that the person has lost skills and

habit to work;

b) emotionally hurt;

¢) has lost communication skills;

d) detached from regular society, having distorted objectives, illusory expecta-

tions;

e) insulted, angry, without hopes and trust;

f) burdened by massive health problems that occur later during the post-release

period (including ability to focus, both physically or mentally).

Entrepreneurship Orientation and Preparation of Inmates

The underlying study focused on three interrelated aspects of the problem:

1) whether entrepreneurial activity is a possible socialization measure in the

current legal and business environment (in Estonia);

2) is it possible to occupy the current state’s potential workforce of felons more

effectively during their imprisonment and after release;

3) are former offenders potentially ready to start a legal enterprise after release

from prison.

Entrepreneurial personality is characterized'*® by self-motivation that makes
encountering risks possible, it has a strong internal locus of control and the need
to achieve. In addition, a self-driven activity requires considerable level of self-con-
fidence and optimism.'* Entrepreneurial success is also associated with communi-
cation skills, ability to delegate and performance facilitation. Needless to say that a

137 See: Manger, T, Eikeland, O. ], Diseth, A., Hetland, H., Asbjornsen, A. Prison Inmates’ Educational
Motives: Are They Pushed or Pulled? Scandinavian Journal of Educational Research, 2010, 54 (6),
pp. 535-547.

138 See: Elenurm, T, Ennulo, J., Laar, J. (2007).

139 In a negative association, it may create tension between the risk-taking and business success but in
a positive association it is necessary in order to overcome hostility and dynamism of the business
environment.
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certain level of knowledge and skills in legislation, bookkeeping, computer usage,
market, production etc. would serve as a plus.

The inmates’ internal locus of control appeared (Stewart, 2013) very low. The op-
portunity to establish a suitable control group for that measure is questionable, as it
should engage the similar age, education, heritage, nationality, experience, etc. male
group, but the study shows that, in general, a hope for better is very low among the
inmates, and the need for help has been expressed on most occasions.

As expected, the external locus control of inmates is very high - the belief that
their faith and well-being are controlled by and depend highly on other persons
(e.g., state institutions and the officers in charge) is predominant. Naturally, it may
be connected to repeated imprisonment history and techniques of neutraliza-
tion, known in criminal theory. To summarize, prisoners are confident but not
optimistic.

Formal education plays a role in employment, but the actual skills in an area de-
fine the ability to be active in the private sector. Therefore, observed were the skills
and professional-level hobbies of inmates that might be a base for an entrepreneur-
ship. Apr. 50% (110 of 213) had a certified profession, a surprisingly high number of
spoken languages was declared (Estonian*® 2.6 in average, Russian — 1.7). On the
average, the respondents have been on the same occupational field for 7.1 years -
that indicates professional skills, continuity and sustainability. Younger inmates, on
the average, have higher formal education scores, they are better skilled in computer
usage; inmates who are older than 40 years have a better vocational experience and
normally have had a professional career prior to their imprisonment. To the ques-
tion: “With what tools are you skilful?” only 10% did not answer positively. The
stated hobbies supported either professional life or general well-being.

The questionnaire also compared answers that were given about the respondents
themselves and concerning other inmates (what occurs generally). The answers to
the general question, “What do you consider the most important obstacle in legal
occupation of ex-convicts?” (see Table 4) differed from those to the more personal
question “What stops you?” (see Table 5). E.g., education was seen as an obstacle
both personally and in general, but the difference in its indicated importance was
almost twofold.

Work that prisoners do (see pg. 7) is not considered as a work outside of prison -
distributing food, folding laundry, cleaning, etc. The work arrangement is to be de-
cided inside the prison."*! The term “work” has therefore been somewhat confusing
throughout the study and needs to be defined more clearly in the future. Without
work and study, historically (Anton Makarenko) and according to modern integrat-
ed theory of behavior change and theory of community, no change is possible. Hu-
man dignity vs human rights, as part of communal dignity, is integrated into these
concerns.'*?

Development during incarceration. The limitations in the prison education
in Estonia today, according to the research, do not match the general trends of in-
tegration into the labor market, both in academic and VET directions. One of the

140" Est - Estonian-speaking group, Rus — Russian-speaking group based on the choice of the questionnaire,

they picked from two language options.

See: Vangla sisekorraeeskiri [Rules of the House in Prison]. Justiitsministeerium [Ministry of Justice],
2000. Available at https://www.riigiteataja.ee/akt/12876858 [last viewed 31.08.2015].

See: Habermas, J. The crisis of the European Union: a response. (C. Cronin, trans.) Cambridge: Polity
Press, 2012.
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obstacles is almost no access to IT resources, even though this has been seen as one
of the objectives of the Lifelong Learning Strategy 2020.'** Additionally, business-
related social contacts are extremely limited and do not support awareness of trends
and demands in the market.

Special Educational and Developmental Needs of Prisoners

Criminal world, esp. prison, carries its own (sub)culture — a set of norms that
are similar to the surrounding culture, but in many ways differ from it. It is possi-
ble to think of (re)socialization attempts during imprisonment as a shift of cultural
norms, a specific type of learnacy, which, in order to change (breaking the patterns
of the past and developing the new ones) has to affect values, language (not just ver-
bal), skills and key competences. According to contemporary policies, the goal is
to create a dialogue and discussion about those topics, in order to develop intercul-
tural competence.'**

From this perspective, the education for inmates should be organized based
on and taking into account the specifics of their baseline culture.!*” The idea was
strongly emphasized during the interviews with Estonian Unemployment Insur-
ance Fund specialist who pointed out that specifics of the imprisonment were no-
ticeable and common to the most newly-released males.

The progressive pedagogy method,'*® introduced by Montessori and
Vygotsky,'"”” underlines the same principle in education success. The importance of
cultural features is also highlighted in the later entrepreneurial activity."*® In order
to understand those specific needs related to inmate education and their prepara-
tion, especially for entrepreneurship'® during the time of imprisonment, the mod-
els of knowledge conversion could be tested.'>

13 See: Digipdére. Digital focus. Haridus-ja Teadusministeerium [Ministry of Education and Research],

2015. Available at https://www.hm.ee/en/activities/digital-focus [last viewed 31.08.2015].
144 See: Deardorff; D. K. (ed.), 2009.
145 Culture as a bounded “normative” concept. It is quite common, especially in education, to think of
culture as a well-defined entity that helps differentiate entire groups of people. These statements imply
a concept of culture as well-bounded, cohesive entities whose traits and values are shared, in one way
or another, by all members of a particular group. But given the great diversity that exist within groups,
such cohesiveness is unlikely to exist (Moll, 2014, p. 120)
Moll (Moll, 2014), talking about different cultures, underlines: “. it was therefore especially important
to learn how to think about culture /../ especially in response to the many different circumstances of
material life”
Combinations of this method with creative approaches have proven their usefulness and effect in
prison environment concerning social communication development and preparation for release.
Considering specific problems, obstacles and background of inmates, regular educational and
development programs and set goals may be less or even non-effective.
Y7 See: Moll, L. C. L. S. Vygotsky and Education. Routledge, 2014.
Lindgren, A., Heikkinen, A. (eds.). Social Competences in Vocational and Continuing Education.
Peter Lang, 2004.
148 See: Elenurm, T, Ennulo, J., Laar, J., 2007.
Elenurm, T. Entrepreneurial orientations of business students and entrepreneurs. Baltic Journal of
Management, 2012, Vol. 7, No. 2, pp. 217-231.
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Health Issues

Generally, mental health among the prison population should be of a greater
concern. Nearly a half of prisoners suffer from mental health problems."” Many
mentally ill prisoners remain undetected and undertreated.'>* The early phase of im-
prisonment is a vulnerable period with a moderately high incidence of adjustment
disorders.” The study showed that so is the release phase - many of the released
suffer from post-incarceration syndrome (PICS) and relapse."* Solitary confine-
ment, as a correctional measure, deepens those syndromes.””> Respondents and
their family members admitted continuing difficulties in both physical and mental
adjustment after lengthy solitary confinement (in Estonia it can last up to 250-350
days).

Another aspect that was strongly underlined, especially by the specialists of
Estonian Unemployment Insurance Fund and family members, was the problem
related to social and communication skills. The lack of interaction with regular
community and predominance of subcultural affect is also noted by prisoners them-
selves. The importance to relate these skills to the prison education is obvious (Cook,
2015).1%¢

Conclusions

The state, says Michel Foucault,'” is a practice, not a thing, and power is not a
thing but a relation. This power of the state over a person sets an environment that
enhances or inhibits the potential of punishment time.

The current paper highlighted one of the mismatches among the interest of the
public, executive power and a specific subject group of that power - prisoners and
released, acting on the labor market. Prisoners is one of the minority sectors in Es-
tonian society who have historically been a subject group for policy creation not a
participating party. These people, mostly young men, however, are entering society
again. It is largely affected by the state policy,'”® whether they have a chance or re-
main a burden for society through social and direct fiscal cost. Both those in power
and the condemned express that there is a need to change norms, meanings and
interpretations of the imprisonment punishment, and related to this the right for
work, studies, personal and professional development training, which are necessary
to cope with the regular society.

51 See: Fact Sheet. Prison and Health. World Health Organization. WHO, 2015. Available at http://

www.euro.who.int/en/health-topics/health-determinants/prisons-and-health/data-and-statistics/

fact-sheet-prison-and-health [last viewed 31.08.2015].

See: Andersen, H. S. Mental Health in Prison Populations. A review — with special emphasis on a study

of Danish prisoners on remand. Acta Psychiatrica Scandinavica, 2004, 110, pp. 5-59.

153 Ibid.

154 See: Gorski, T. T. Articles by Terence T. Gorski, 2015. Available at http://www.tgorski.com/gorski_
articles/gorski_articles.htm [last viewed 31.08.2015].

155 Andersen, H. S., 2004.

156 See: Cook, B. Whatis Social Communication? Southern Connecticut State University, 2015. Available at

https://www.southernct.edu/academics/schools/education/asd-center/Social%20Communication%

201inal%206-13-13.pdf [last viewed 31.08.2015].

Taylor, D. (ed.). Michel Foucault: key concepts. Acumen, 2011.

See: Kriminaalpoliitika arengusuunad aastani 2018 heakskiitmine [Approval of Development Trends

of Criminal Policy until 2018]. Justiitsministeerium [Ministry of Justice] Riigiteataja [Government

Gazette], 2010. Available at https://www.riigiteataja.ee/akt/13329831 [last viewed 31.08.2015].
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The problem. The underlying mixed method action research of the paper (Stew-
art 2013 and 2014)** was compared to the corresponding studies from other coun-
tries and revealed that specific obstacles - legal, economic and social - are both real
and strongly perceived by inmates (Stewart, 2013) and released persons, also by their
family members, specialists of Estonian Unemployment Insurance Fund (according
to Stewart, 2014) and the interviewed prison specialists. Those limitations may affect
the choices that an inmate could make after release.

The paper shows that the released prisoners are subject to different forms of
social, legal and economic obstacles in execution of their aspired and intended po-
tential as participatory members of the labor market. They are rather marked as
excluded in the regular labor market. The application of these obstacles and their
effect depend on numerous factors, including but not limited to, committed crime,
educational background, age, location, surrounding network, personality and prior
life history (professional experience and practice) of the person but they more or less
affect the employment success after release. Convicts, currently, are strongly dis-
couraged to see their future as a person returning to the labor market.

Estonian entrepreneurial market is still developing and reshaping. The integra-
tion of minority and groups and other groups with limited access to employment
could be one of the directions for expanding. Involving the released prisoners as en-
trepreneurs, providing better incarceration-time opportunities for business studies
and monitored activity might be one of the ways to encourage entrepreneurship and
carry outthe ambitious goals that the government and society have set for the com-
ing years.

Due to the specific problems of the prisoners (related to experience, background,
health, security limitations, willingness, etc.), it is probably too enthusiastic to be-
lieve that the entrepreneurial potential among inmates reaches the same level as
that of the general public (approximately 20%), despite the expressed enthusiasm.
The current policy (0.4% of inmates a year are involved in some entrepreneurship
course, and no practice is involved) does not seem to cover the full potential either.
More importantly, if the inmates continuously fail to get any opportunity to work
or develop, there is hardly any basis for work-related activity except some personally
driven, rare exceptions.

The study among Estonian male prisoners demonstrates that prisoners:

1) as general population, differ by their potential to become either a contributor

to society or a burden in terms of public interest, spending and social cost;

2) have unused capacity to contribute to the labor market during the time of im-
prisonment;

3) most prisoners show greater interest towards contribution to social life, in-
cluding work and studies than it is possible to exercise currently;

4) work as a measure for rehabilitation, treatment, activity, study and prepara-
tion for the entry into the society is not properly used by the state power in
Estonia. Rather, it diminishes the meaning of imprisonment and weakens the
subject under that power, as well as the society as a recipient of the released
afterwards;

5) after release, in order to become and remain self-sustainable, former felons
should ideally be either employed or act as legally self-employed - this entry
is not supported by required preparation during their captive time, especially
considering that imprisonment can be lengthy;



94

Juridiska zinatne / Law, No. 8, 2015

6) during their incarceration time, the inmates develop specific traits that are

comparable to other weakened groups who have limited opportunities to
compete on the labor market.

Proposed solutions:

1)

2)

3)

In order to expose and develop their possible potential, the educational and
professional development of inmates, as well as the general upkeep during the
confinement should be tailored to the current possibilities and the prospec-
tive future, both from personal and communal perspective. Prisoners, like
the general population of Estonia, have different personalities, life experience,
educational background, willingness to achieve and driving forces. As pos-
sible entrepreneurs or self-employers, the former offenders differ also accord-
ing to their entrepreneurial type. Therefore, the re-entry into regular society
should ideally be seen in segregated sectors of preparation requirements.

The measure that Estonian government is declaring as a priority — enhancing
economy through small and medium size entrepreneurial activity, should
definitely embrace prisoners. There are numerous preparation programs
designed for the ones who have dropped out of the labor market in order to
strengthen their chances to get re-employed or become an entrepreneur. Tho-
se programs would, if used, prepare incarcerated people during their captive
penalty to expand or at least retain their opportunities to be successful on the
labor market after release (Appendix 1). According to the survey, the infor-
mation about support programs does not reach the subjects. Practice of those
programs, meaning actual work, preparation for employment after release,
finding a suitable work on the market, offering one’s services properly, etc.,
is not exercised in prisons. The problem is not the lack of state-supported aid
that is already designed but the practice and real possibilities to access those
measures.

Considering the high percentage of challenged people among prisoners due
to various specific circumstances, the measures™ of social security, labor
market and healthcare should be monitored and exercised among this spe-
cific sector.

Based on the conducted study, it is not possible to give an exact number or per-
centage of the prisoners currently in Estonian prisons who would be suitable or
willing (with meaningful external help) to start sustainable enterprise. This would
require more personalized face-to-face evaluation of the potential of current
inmates by professionals on different fields. Nevertheless, the potential of Esto-
nian male prisoners is not fully exposed by the current policy of incarceration and
re-socialization.

Directions for the further discussion and development should involve the fol-
lowing issues:

Meaningful work in prison.

Vocational study and training in prison.

Organizing entrepreneurial education and practice in prisons.
Reconsidering limitations on legal entrepreneurial activity for the released.

159 See: Vabariigi valitsus [Estonian Government]. Sotsiaalne turvalisus [Social security, labor market,
healthcare]. Retrieved from Government: Objectives and Activities. Available at https://valitsus.ee/
en/objectives-activities/social-security-labour-market-healthcare [last viewed 31.08.2015].
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o Support after release — models of step-by-step entrance into society through
labor market and entrepreneurial activity as a measure of security and sus-
tainability of the community.

Estonian Human Development Report, an annual report of the Estonian Co-
operation Assembly,'*® address neither about this particular group - persons with
criminal records, nor does it touch upon criminality of the society or its impact.
Former offenders should be linked to these analyses as compared to the general
population with similar characteristics in the future.

Perhaps, an organizing and voicing body for the released similar to those exist-
ing for other minorities with limited opportunities (e.g. the Estonian Chamber of
Disabled People), who have created standard roles for equal treatment and exposed
their potential in society. It is, however, obvious that more specific studies are nec-
essary on the potential of incarcerated persons. The current activity of prisoners
themselves aiming at being heard, is rather personal, random, exhausts institutional
resources but fails to affectthe system in its entirety.

160 A non-governmental body, which monitors influential priority topics of Estonia’s long-term
development, conducts analyses, proposals and policy advices involving all stakeholders and
interested parties of society.
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Figure 2. Prison population, average per year (per 100 000 inhabitants) (EuroStat, 2015)
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The number of prisoners by age
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Figure 7. The role of school in the development of entrepreneurial attitudes, knowledge

and skills

M Both

Vertical

M Horizontal

United Kingdom
Estonia

Spain
Netherlands
Italy

France
Germany
Norway
Austria

Czech Republic
Finland

Percentage

Source: European Commission, 2011

Figure 8. Vertical and horizontal incompatibility between the labor market and

education



Tuuli Stewart, Peeter Jérvelaid. Entrepreneurship Potential of Former Male Convicts. The Case of .. 929

15-year-old students performing above
Level 2 in mathematics (PISA 2012)

Expenditure on educational institutions,
all levels of education combined, as % of

GDP (EAG 2014)
/
Decisions taken at local and school level

(EAG 2012)

16-65 year-olds' performance in

numeracy (Survey of Adult Skills)
\ 25-34 year-olds that have attained at
least upper secondary education
’ (EAG 2014)
/ Ratio of lower secondary teachers'

Assessments used to improve aspects of
instruction or curriculum (PISA 2012)

salaries to eamings for full-time, full-year
tertiary educated adult workers, 25-64
year-olds (EAG 2014)

of improvement (PISA 2012) Most students can work well (PISA 2012)

Figure 9. Education Policy Snapshot Survey. OECD (OECD, 2015)

1. Opportunity
Perception (ATT)

(ASP)

13. High Growth (ASP)

'i'%\gzztfi‘ g\\\ 4. Networking (ATT)
'4.."5% e

\.!l.g___ ™
DS 2 |“

o
3 = éﬁ‘.‘!"
\ IRNSIRAN

N

, /

12. Process Innovation f

(ASP) \} /) <> " 5. Cultural Support (ATT)
I Xozase i

\\ )
11. Product Innovation \\\S; =¢',/ 6. Opportunity Startup
(ASP) S\ wa (ABT)
\ﬁ!ﬁ)@" 74
\-\
[ N

10. Competition (ABT) 7. Gender (ABT)
8. Technology
Absorption (ABT)

9. Human Capital (ABT)

Slovenia

e Estonia ==|atvia Lithuania

Figure 10. Estonia’s entrepreneurial profile compared to Latvia, Lithuania and Slovenia



100

Juridiska zinatne / Law, No. 8, 2015

Tables
Table 1. Small enterprise course in Tartu prison
Year 2009 2010 2011 2012 2013
Available places 16 14 13 10 11
Started a course 15 11 11 9
Finished a course 11 10 10
Table 2. Salaries in Prison Industry Ltd/ AS Vanglatédstus in 2011
Labor input/ € 2012 2013
Wage expenditure 359 282 369 441
Social benefits taxes 140 477 125 610
Wages of the advisory committee members 15 607 15 607
Wages of the board of officers 37718 39 000
Wages of persons working under Imprisonment Act 236 982 244712
Sum of labor input 790 066 794 370
The average number of workers (calculated to full-
. 24 26
time employment)
Average (per person) 32919 30 552
Data about the officer Type of the wage
Employing body The name of s The basic | SUPPle- Holiday
Prison Industry, Itd the officer Position pay mentary pay
C benefits
. . . .. Member of
AS Eesti Vanglatoostus | Raivo Kiitt 2472,19 0 0
the board
. . Jirgen Member of
AS Eesti Vanglatoostus Rakaselg the board 2 837,64 0 0
AS Eesti Vanglatoostus | Eron Sakur Member of 2472,19 0 0
the board
. - ... | Member of
AS Eesti Vanglatoostus | Tarmo Vaik 3708,33 0 0
the board
. - Enn Member of
AS Eesti Vanglatoostus Veskimigi | the board 2 837,64 0 0
AS Eesti Vanglatoostus | Erik Sandla Member of 376,20 0 0
the board
. o Andrei Member of
AS Eesti Vanglatoostus Korobeinik | the board 376,20 0 0
. e Ants Member of
AS Eesti Vanglatoostus Leemets the board 416,62 0 0
Voldemar Member
AS Eesti Vanglatoostus . of the 33568,37| 6400,00| 4 626,64
Nellis .
Committee




Tuuli Stewart, Peeter Jérvelaid. Entrepreneurship Potential of Former Male Convicts. The Case of .. 101

Table 3. When did you last use a computer

When did you use L When did you use
Age of the . Incarceration time of .
computer last time/ computer last time/
respondent : the respondent .
average in months average in months
46-67 12.0* More than 6 years 33.7
35-45 22.2 Median 6 years
25-34 26.4 6 years or less 15.5
18-24 19.4

*Most persons, who said that haven’t used at all or it was a long time ago, fell into this

category

Table 4. The answers to the questionnaire 2013/2014: Q75

Q75: What do you consider the most important obstacle in legal occupation of

ex-convicts?

Number of Pe;rcentage
respondents, | O '<POI”
An option given in the questionnaire >| dents who
who chose
- chose that
that option .
option
1 Insufficient education or theoretical preparation 138 64,8
2 Insufficient skills (what kind of?) 114 53,5
3 Legislative obstacles 76 35,7
4 Insufficient assistance (what kind of?) 78 36,6
5 Lack of support (from whom?) 94 44,1
6 The attitude of other people and society (how is it 121 56,8
exposed?)
7 General situation after release — debts, no home, 163 76,5
personal issues
8 Something else (please, list) 63 29,6

Table 5. The answers to the questionnaire 2013/2014: Q68

Q68: What stops you?

Number of respon- | Percentage of res-
An option given in the questionnaire | dents, who chose | pondents who chose
that option that option
1 Money 123 57,7
2 Education 77 36,2
3 Skills 51 23,9
4 [Age 34 16,0
5 Family 26 12,2
6 Criminal record 123 57,7
7 Something else (please, list) 29 13,6
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Appendix 1. Active employment support measures of Estonian Unemployment
Insurance Fund, many of which could be expanded to inmates

Wage subsidy, business start-up support, adaptation of the workplace, provision of a
technical aid, working with a support person, public work, vocational training, job
search workshop, career consulting, practical job training, work exercises, assistance
service on a job interview, psychological counselling, social rehabilitation, employ-
ment club, volunteer work, provisional work, debt counselling, mentoring, addiction
counselling, collective work, individual job-placement planning, caretaking service,
additional training for business start-up grant recipients, program “My first job”,
Career information room and other services.

Services may be adjusted from a year to year.

Appendix 2. Subsidies to employers who hire a person with a criminal record

Labor Market Services and Benefits Act
§ 18. Wage subsidy

(1) Wage subsidy is a benefit payable to employers for employing unemployed per-
sons.
(2) Wage subsidy may be paid for the employment of an unemployed person who:

1) has been registered as unemployed for at least twelve consecutive months;

2) is of 16-24 years of age and has been registered as unemployed for at least six
consecutive months;

3) has been registered as unemployed for at least 12 months within 15 months
and whose registration as unemployed has in the meantime been terminated
under the circumstances provided for in clauses 6 (5) 3)-3) or 7) of this Act;

4) has been released from prison within the twelve months preceding registra-
tion as unemployed;

Appendix 3. Professions prohibited to persons with criminal records in Estonia

Republic of Estonia Child Protection Act
§ 51. Restriction on working with children

(1) A person who has been punished or to whom coercive treatment has been im-
posed for a criminal offence provided for in §§ 133-133%, 141-145', 175, 175" or 178-
179 of the Penal Code, the information concerning punishment of which has not
been deleted from the punishment register according to the Punishment Register
Act or the information concerning punishment of which has been deleted from the
punishment register and entered in the archives of the punishment register, may not
be a person working with children, including a child protection official.

Civil Service Act

§ 15. Persons who may not be employed in service

The following person may not be employed in service:

1) who is under punishment for an intentionally committed criminal offence;

2) who has been punished for an intentionally committed criminal offence against
the state, regardless of the deletion of the information concerning punishment;
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Military Service Act
§ 86. Persons who are not accepted for active service

The following person shall not be accepted for active service:
1) who is a suspect or accused in a criminal matter;
2) aperson under punishment for an intentionally committed criminal offence;
3) has been convicted and deprived by a court judgment of the right to work in a
post related to military service or in a post related to any other public service;
4) who has been released from military service or a post in any other public ser-
vice if less than a year has passed from the release;

Digital Signatures Act
§ 21. Restrictions on employees of certification service providers

Employees of certification service providers who are involved in providing certifica-
tion services shall not have a criminal record for an intentionally committed crimi-
nal offence.

§ 29. Restrictions on employees of time-stamping service providers

Employees of time-stamping service providers who are involved in providing time-
stamping services shall not have a criminal record for an intentionally committed
criminal offence.

Courts Act
§ 47. Requirements for judges

(2) The following shall not be appointed as a judge:
1) persons who are convicted of a criminal offence;

§ 103. Requirements for lay judges

(2) The following shall not be appointed as a lay judge:
1) aperson who is convicted of a criminal offence;

§ 115. Requirements for assistant judges

(3) The person specified in subsection 47 (2) of this Act and the person released from
the judge's office on the basis of clause 99 (1) 3) of this Act may not be appointed as
an assistant judge.

§ 1251. Judicial clerk

(4) A person who complies with the requirements set out in clauses 47 (1) 1) - 3) of
this Act may be appointed as a judicial clerk. A person who, pursuant to the Public
Service Act, cannot be employed in the service as an official shall not be appointed
as a judicial clerk.

Security Act
§ 23. Prohibition on working as security guard

(1) It is prohibited for a person to work as a security guard if he or she:
1) has restricted active legal capacity;
2) is serving a sentence for a crime or if information concerning a punishment
for a crime committed by him or her has not been expunged from the pun-
ishment register.
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Lai gan Eiropa dzimumu vienlidzibas véstures pétijumi pédéjos 50 gadus ir veik-
ti visai plasi, Latvija $is jautdjums joprojam gandriz nav pétits.” Iespéjams, tapéc, ka
musdienu Latvija nav batisku probléemu dzimumu vienlidzibas jautajumos,’ jo jau
padomju tiesibas bija paredzéta un ar stingru roku tika ieviesta dzimumu vienli-
dziba gan pilsoniskajas, gan civilajas tiesibas. Dzimumu kvotas dazadas valsts un
privatajas struktiras, par kuram $obrid runa vecas Eiropas valstis, Latvija jau ir pie-
dzivojusi padomju varas gados. Ar savu pétijumu autore vélas pievérsties dzimumu
lidztiesibas problémai gimenes tiesiskajas attiecibas Latvijas Republika 20. gs. starp-
karu posma. Saja posma patriarhalo sabiedribu juridiski saka parveidot lidztiesigo
sabiedriba. Gimene socialo izmainu procesos bija ka tdens piliens, kura atspogulo-
jas jara. Ta ka tiesibu vésturé §is ir pirmais raksts par $o jautajumu, taja, izmantojot
salidzino$o un sistémisko analizi, tiks iezimétas tikai témas juridiski politiskas ro-
bezas, savukart pilnigai témas izpétei svarigais tiesu prakses pétijums par sievietes
civiltiesisko ricibspéju tiks veikts turpmak.

1. Sieviedu politiska pilntiesiba Latvijas Republika

Dibinot Latvijas Republiku, juridiski tika ielikti pamati dzimumu politiskai
lidztiesibai. Jau 1918. gada 17. novembra Tautas padomes pienemtaja “Latvijas Tau-
tas Padomes politiskaja platforma” bija paredzéts: “Satversmes Sapulces loceklu
ievélésana notiek, abiem dzimumiem piedaloties, uz visparigo, vienlidzigo, tieso,
aizklato un proporcionalo vélésanu tiesibu pamata.™ 1919. gada 19. augusta Latvi-
jas Republikas Tautas padomes pienemtais Latvijas Satversmes sapulces vélésanu
likums nostiprinaja iepriek§minéto principu, paredzot, ka Satversmes sapulce ieve-
lama visparéjas, vienlidzigas, tiesas, aizklatas un proporcionalas vélésanas (1. pants),
piedaloties abu dzimumu Latvijas pilsoniem, kas ir sasniegusi 21 gada vecumu un
dzivo Latvija.® Sadi vélésanu cenzi (vienlidziba, atsakoties no kartu privilégijam un

Ir atseviski pétijumi par sievietes tiesibam, tac¢u tos nav veikusi juristi, bet gan vésturnieki, pieméram:
Stikane, V. Sieviete Livonijas sabiedriba viduslaikos un jauno laiku sakuma 13.-16. gs. Promocijas
darbs. Riga, 2012. Pieejams: https://dspace.lu.lv/dspace/bitstream/handle/7/4785/29387-Vija_Stika-
ne_2012.pdf?sequence=1 [aplakots 25.05.2015.].

Nav aktuali runat par sievieSu diskriminaciju valsti, kura 2014. gada pavasari vienlaikus Saeimas
priek$sédétaja, Ministru prezidente un Satversmes tiesas priek§sédétaja bija sievietes. Ja ari Latvija
ir kadas ar dzimumu lidztiesibu saistitas problémas, tad tas nav acimredzamas, bet gan atsedzamas
dzilaka izpéte.

1918. gada 17. novembra “Latvijas Tautas Padomes politiskaja platforma” No: Latvijas Tautas Padomes
sédes. Nr. 1. Riga: Satversmes Sapulces izdevums, 1920, 6. Ipp.

Interesenti $1 likuma projekta apsprieSanas un pienemsanas gaitu var skatit Latvijas Tautas Padomes
sédes stenogrammas Nr. 4, 11.08.1919. Pieejams: https://periodika.lndb.lv/periodika2-viewer/view/
index-dev.html#panel:pp|issue:/p_001_latp1919n004|article:DIVL30|query:Tautas_Padomes_1919_
Tautas_Padomes|issueType:P [aplukots 20.05.2015.]; sk. ari: 1919. gada 19. augusta Latvijas Tautas
padomes “Latvijas Satversmes sapulces véléSanu likums”. Latvijas Pagaidu Valdibas Likumu un
Rikojumu Krajums, 1919. 27. septembris, Nr. 9, 124. Ipp.
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ipasuma cenza, un dzimumu lidztiesiba) 20. gs. sakuma bija valststiesibu “modes
tendence”. Dzimumu politiska lidztiesiba Eiropa tika ieviesta, liela méra pateicoties
socialistu aktivai politiskai cinai par sieviesu vélésanu tiesibam. Socialistu idealus
pauda dazadi politiskie spéki, no kuriem spilgtakie bija socialdemokrati un komu-
nisti.® Dibinot Latvijas Republiku, nozimigs politiskais spéks bija socialdemokrati,
kuri bija parstavéti gan Tautas padomé, gan Satversmes sapulcé.”

Veidojas zinams tiesisks paradokss, jo sievietém daudzas Eiropas valstis 20. gs.
sakuma tika pieskirta politiska pilntiesiba, joprojam saglabajot ierobezotu civiltie-
sisko pilntiesibu. Pirma no Eiropas valstim vélésanu tiesibas sievietém pieskira So-
mija 1906. gada.® Savukart konservativa Lihtensteina bija pedéja Eiropas valsts - ta
sievietes ar vélésanu tiesibam apveltija vien 1984. gada.

Latvijas ieklavas valstu — pionieru pulka, kas dibinaja vai atjaunoja savu valstis-
kumu Pirma pasaules kara beigas, veidoja valsti ar demokratisku iekartu un juridis-
ki nostiprinaja pilsonisko sabiedribu, par kuras politiski pilntiesigam loceklém tika
atzitas ari sievietes.

1918. gada 18. novembri dibinata Latvijas Republika saskana ar Latvijas Repub-
likas Tautas padomes 1919. gada 6. decembra “Pagaidu nolikumu par Latvijas tie-
sam un tiesasanas kartibu” lidz jaunu likumu pienemsanai saglabaja spéka agrakas
Krievijas impérijas tiesibas, kas bija bijusas spéka Latvijas teritorija.” Tautas padomei
nenacas viegli pienemt léemumu saglabat spéka bijusas Krievijas impérijas likumus,
lai gan referents Oskars Valdmanis (1888-1942), Tautas padomé izvirzot apspriesa-
nai Tieslietu ministrijas izstradato likumprojektu “tieslietas”, uzsvéra, ka projekts ir
baudijis visas komisijas atbalstu, un aicinaja balsot par projektu, “nemot véra, ka tie-
sas Baltija ir atri organizéjamas. Tapéc ministrija atturéjas no daudziem jaunievedu-
miem, izvezdama dzive tikai to, kas bez lielakam parmainam izdarams. Principiali
tika nospriests pienemt Krievijas civillikumus”.'® Cits komisijas loceklis Vilis Holc-
manis (1889-1941) oponéja iepriek$minétajam, ka nekadas vienpratibas par projekta
atbilstibu komisija neesot bijis. Socialdemokrati konceptuali esot bijusi pret Krievi-
jas civiltiesibu saglabasanu spéka, jo: “Nav atceltas privilégijas, jareformé laulibas
likums sievas un vira mantibas jautajumos, arhaiski noteikumi par darbu, u. c. Ja-
nak pie sledziena, ka projekts pavisam nepilnigs, tur daudz jastridas. No otras puses
turpreti tiesu reformésana jaizdara talin, lai nenotiktu ka Kurzemeé, kura strada bez
tiesiskas apsardzibas.”!! Apspriezot likumprojektu komisija, socialdemokrati bija
iebildusi, jo uzskatija Krievijas impérijas likumus, kuri bija pienemti patriarhalai
kartu sabiedribai, par neatbilstosiem gan materiali tiesiska, gan procesuali tiesiska
zina. Tomér dieniskas nepiecieSamibas dé] péc tiesam un likumiem $ads reguléjums
Tautas padomes sédeé tika pienemts bez talakam ierunam, ka kompromiss uz laiku,

kamer tiks pienemtas jaunas pilsoniskai sabiedribai atbilstosas tiesibu normas."
S Fischer; 1. Zur Problematik der Erfassung von Aktengut zu Gender- und Frauengeschichte im

Archiv der sozialen Demokratie. Pieejams: http://www.fes.de/archiv/adsd_neu/inhalt/recherche/

frauenbestand/text.htm [aplukots 05.06.2015.].

Tautas padomes dibinasanas sédé piedalijas Cetri parstavji no Latvijas Socialdemokratiskas stradnieku

partijas un tris parstavji no Latvijas Revolucionaro socialistu partijas.

8 100 Jahre Parlament und Frauenwahlrecht in Finnland. Nachrichten, 06.04.2006. Botschaft von
Finnland, Berlin. Pieejams: http://www.finnland.de/public/default.aspx?contentid=121123&nodeid=
37052&contentlan=33&culture=de-DE [aplukots 23.02.2015.].

° Latvijas tiesibu vésture (1914-2000). Prof. Dr. iur. Andreja Lébera redakcija. Riga: LU Zurnala

“Latvijas Vésture” fonds, 2000, 144. Ipp.

Latvijas Tautas Padomes 1. sesijas 5. sédes stenogramma 1918. gada 6. decembri. No: Latvijas Tautas

Padomes sédes. Nr. 1. Riga: Satversmes Sapulces izdevums, 1920, 59. Ipp.

Turpat.

Turpat, 60. Ipp.
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2. Sievietes tiesiskais stavoklis saskana ar Krievijas impérijas
civillikumiem

No vienas puses, pilsoniskajas tiesibas tika pasludinata un Istenota dzimumu
vienlidziba, un jaunas nacionalas valsts likumdevéjs saka izstradat jaunas, liberalai,
demokratiskai un tiesiskai valstij atbilstosas tiesibas, no otras puses, ka pagaidu ri-
sinadjums spéka tika saglabatas Krievijas impérijas patriarhalas sabiedribas tiesibas.
Krievijas impérijas laika vélakas Latvijas Republikas teritorija nebija vienotu civil-
tiesibu, un tiesibu partikularisms netika uzreiz likvidéts ari péc Latvijas valsts di-
binasanas. Latvijas austrumu dala — Latgalé - bija speka Krievijas impérijas likumu
kopojuma (Ce00 3axonos Poccutickoii umnepuu, 1832 (turpmak — KILK)) 10. séjuma
1. gramata, bet Vidzemé un Kurzemé - Baltijas gubernu Vietéjo likumu kopojuma
3. dala (turpmak - BVLK)."’ Saglabajot civiltiesibas spéka Krievijas likumus, tika
saglabats tiesibu partikularisms. Atskiribas tiesibas bija ne tikai teritorialas, bet ari
starp viena teritorija dzivojosiem dazadu kartu, ticibu un tautibu parstavjiem. Daza-
dibu laulibu tiesibas ietekméja apstaklis, ka laulibas slégSana un $kirSana Krievijas
impérija bija baznicas, nevis valsts kompetencé. Latvie$i un baltvaciesi pamata pie-
deréja pie katolu un luteranu konfesijas, mazaka dala latviesu un Latvija dzivojosie
krievu tautibas cilvéki bija pareizticigie.

Krievijas impérijas civiltiesibu saglabagana spéka noziméja dzimumu nevienli-
dzibas saglabasanu civiltiesibas. Civiltiesibas, péc kuram dzivoja sabiedriba Latvijas
Republikas proklameésanas laika, proti, laika, kad tika veidotas un darbojas Tautas
padome un ari Satversmes sapulce, bija paredzétas patriarhalai kartu sabiedribai.'*
Saskana ar BVLK, kura Fridrihs Georgs fon Bunge atbilsto$i vacu vésturiskas tie-
sibu skolas prieksstatiem par tiesibu dabu bija apkopojis tiesibu normas, kuras
likumprojekta tap$anas laika (19. gs. vida) ievéroja sabiedriba," virs bija sievas pa-
domdevéjs un aizbildnis (8. panta 5. dala), kuru sieva bez vina atlaujas nedrikstéja
pamest (8. panta 2. un 3. dala). Ari vira tiesibas noteikt gimenes dzivesvietu, pret
kuru saglabasanu vélak Satversmes sapulcé kategoriski iebilda socidldemokrati,
bija aizgatas no minéta likuma.'® Saskana ar BVLK virs parvaldija sievas mantu un
publiski aizstavéja vinas tiesibas, t. sk. tiesa (8. panta 5. dala)."” Virs runaja sievas
varda un vieta un bija tiesigs prasit, lai sieva paklaujas vina gribai. Vienigais iero-
bezojums vira varai par sievu bija likuma prasiba, lai virs savas tiesibas par sievu
izmanto “laba ticiba”. Latgalé laulato savstarpéjas tiesibas un pienakumus reguléja
KILK 10. s¢juma 1. gramatas 4. nodalas 100.-118. pants, kuros ari bija nostiprinata
vira vara. Zimigi ir 106. un 107. pants, kuros secigi ir noteikti vira un sievas piena-
kumi pret otru laulato:

“106. Viram ir pienakums milét savu sievu ka savu pasa miesu, dzivot ar vinu sa-
skana, cienit, aizstavét, piedot vinas nepilnibas un atvieglot vinas gratumus. Vinam
ir pienakums sniegt sievai iztiku un uzturu péc savas kartas un iespéjam.

13 Vebers, ]. Gimenes tiesibas Latvija. No neatkarigas Latvijas valsts nodibinaganas 1918. gada lidz
neatkaribas atjaunos$anai 1991. gada. No: Latvijas Republikas Civillikumu komentari. Gimenes tiesibas.
Riga: Mans ipasums, 2000, 112. Ipp.

5, 6 stat'ja. Svod grazhdanskih uzakonenij gubernij Pribaltijskih (Chast' IIT Svoda mestnyh uzakonenij
gubernij Ostzejskih). Petrograd: Pravo, 1915, s. 17, 18.

Jarvelaids, P. Baltijas civiltiesibu “tévs” Fridrihs Georgs fon Bunge. Jurista Vards, 2009. 3. novembris,
Nr. 44 (587). Pieejams: http://www.juristavards.lv/doc/199956-baltijas-civiltiesibu-tevs-fridrihs-
georgs-fon-bunge/ [aplukots 03.03.2015.].

Drzilleja, K. Gimenes galva. Socialdemokrats, 1929. 6. aprilis, Nr. 76, 2. Ipp.

Svod grazhdanskih uzakonenij gubernij Pribaltijskih (Chast' III Svoda mestnyh uzakonenij gubernij
Ostzejskih). Petrograd: Pravo, 1915, s. 18.
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107. Sievai ir japaklaujas savam viram ka gimenes galvai, jamil vins, jaciena
un bez ierunam jaklausa, visadi vinam izpatikot un izradot pieker$anos ka majas
saimniecei.”’® Lai gan péc juridiskas tehnikas un leksikas BVLK un KILK 10. s&ju-
ma normas atskiras, tacu péc laulato savstarpéjo tiesibu un pienakumu satura abi
reguléjumi ir Joti tuvi. Abos avotos ir nostiprinata patriarhala gimene, kura sievai ir
pienakums visa paklauties viram, bet virs valda par sievu, bérniem un saimniecibu.

Sievai saskana ar BVLK reguléjumu ir ierobeZzota civiltiesiska ricibspéja, kas ro-
bezojas ar ricibspéjas liegsanu péc butibas, jo sieva bez vira piekri$anas varéja veikt
tikai nenozimigus ikdienas darijumus. Sieva atradas vira aizbildniba.

KILK paredzéja mazakus ierobezojumus sievas ricibspéjai. Precéta sieva bez vira
piekri$anas nedrikstéja vien uznemties vekselu saistibas un noslégt personisku kal-
posanas ligumu, bet Cernigova un Poltava sievietes nedrikstéja biit liecinieces tes-
tamenta sastadi$ana (ta ka Latgale bija Vitebskas guberna, tad uz Latgali tas netika
attiecinats)."”

Péc Krievijas impérija spéka bijusajiem likumiem “radas tada savada paradiba,
ka Latgalé, kur iedzivotaju kulturalais limenis ir saméra zemaks,?’ neka paréja Lat-
vija, sievietes bauda vairak tiesibas, neka izglitotas Kurzemes, Zemgales un Vidze-

mes sievietes”.?!

3. Satversmes sapulcé pienemtie likumi un apspriestie
likumprojekti, kas skar sievietes civilas tiesibas

Satversmes sapulces pamatuzdevums, protams, bija izstradat valsts konstita-
ciju, tacu lidztekus pamatlikuma izstradasanai Satversmes sapulcé notika aktiva
likumdosana, jo tika likti jaunas valsts normativie pamati, t. sk. pienemot jaunu
tiesisko regulégjumu laulibu un gimenes tiesibas.?? Latvijas sievietém iegustot akti-
vas un pasivas véléSanu tiesibas, vinas ne tikai aktivi piedalijas Satversmes sapul-
ces deputatu ievélésana, bet ari kandidéja un tika ievélétas taja. No Satversmes
sapulcé ievélétajiem 164 deputatiem seSas bija sievietes:® Valérija Seile (Latgales
zemnieku partija, dzimusi 1891. gada, latviete, augstskolas izglitiba, Rézeknes pa-
matskolas inspektore),”* Aspazija - Elza Pliek$ane (Latvijas Socialdemokratiska
stradnieku partija (turpmak - LSDSP), dzimusi 1865. gada, latviete, vidussko-
las izglitiba, dzejniece),”® Berta Vesmane (LSDSP, dzimusi 1878. gada, latviete,

18 “106. Muzh" objazan" ljubit' svoju zhenu, kak" sobstvennoe svoe tjelo, zhit's" neju v" soglasii, uvazhat,

zashhishhat, izvinjat' eja nedostatki ioblegchat' eja nemoshhi. On" objazan" dostavljat' zhenje
propitanie i soderzhanie po sostojaniju i vozmozhnosti svoej. 1782 Apr. (15379) s. 41, otd. VIIL.

107. Zhena objazana povinovat'sja muzhu svoemu, kak" glavje semejstva, prebyvat' k" nemu v" ljubvi,
pochtenii i v"' neogranichennom" poslushanii, okazyvat' emu vsjakoe ugozhdenie i privjazannost',
kak" hozjajka doma. 1763 Fevr. 26 (11764); 1782 Apr. 8 (15379) s. 41, otd. IX; 1802 Nojabr. 18.
(20519).” Sk.: Svod zakonov Rossijskoj imperii. T. 10. Chast' I. Zakony grazhdanskie. Sankt Peterburg:
Tip. Vtorogo Otdelenija Sobstvennoj E. I. V. Kanceljarii, 1912, s. 22.

Eljasevs, D. Sievietes zvérinata advokatura. Tieslietu Ministrijas Veéstnesis, 1933. 1. marts, Nr. 3, 52. Ipp.
Latgalé par gandriz pusgadsimtu vélak atcéla dzimtbasanu, lidz ar to 20. gs. sakuma tur bija zemaks
izglitoto personu procents un nabadzigakas saimniecibas neka citos Latvijas novados.

Eljasevs, D. Sievietes zvérinata advokatira. Tieslietu Ministrijas Vestnesis, 1933. 1. marts, Nr. 3, 53. Ipp.
Interesenti plasak var lasit: Latvijas tiesibu vésture (1914-2000). Prof. Dr. iur. Ditriha Andreja Lébera
redakcija. Riga: LU Zurnala “Latvijas Vésture” fonds, 2000, 155.-212. Ipp.

Latvijas Satversmes Sapulces deputatu saraksts. No: Latvijas Satversmes Sapulces stenogrammu
izvilkums (1920-1922). Riga: Tiesu namu agentira, 2006, 1102.-1107. Ipp.

Latvijas Satversmes Sapulces stenogrammu raditajs. Sast. H. Karklins. Riga: Latvijas Republikas
Saeimas izdevums, 1925, 142. Ipp.

Turpat, 15. Ipp.
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tirdzniecibas kursu izglitiba Péterpili),?® Klara Kalnina (LSDSP, dzimusi 1877. gada,
latviete, augstskolas izglitiba, zobarste),”” Zelma Césniece-Freidenfelde (bezparte-
jiska grupa, dzimusi 1892. gada, latviete, augstskolas izglitiba, arste)*® un Apolonija
Laurinovica (Latgales zemnieku partija, dzimusi 1886. gada, latviete, vidusskolas
izglitiba, studente).”” Aspazija, tauta miléta un cienita dzejniece,’ bija vecaka, sa-
biedriska dzivé vairak pieredzéjusi, ka ari atpazistamaka no Satversmes sapulces
damam. Savukart Klara Kalnina, bijusi Tautas padomes locekle, bija politika vairak
pieredzéjusi.’ Sievietes, ieguvusas politisko lidztiesibu, centas Satversmes sapulcé
sekmeét sieviesu civilo lidztiesibu, visupirms jau laulibu un gimenes tiesibas, lai sieva
klatu par lidztiesigu vira dzivesdraugu, kas bauda vina un sabiedribas cienu.*
Satversmes sapulcei uzsakot darbu, tika veidotas specialas komisijas darbam
ar likumprojektiem. Par likumprojektu izstradi un iesnieg$anu likumdevéjam at-
bildigas bija ministrijas. 1920. gada 31. augusta tieslietu ministrs Radolfs Benuss
(1818-1940) ar rikojumu Nr. 100 iecéla profesoru Vladimiru Bukovski (Bradumup
Byxosckuil, 1867-1937)* par Jauna civilkodeksa izstradasanas komisijas priek$sédé-
taju. Komisija darbojas pie Tieslietu ministrijas Juridiskas dalas.** Darbs ar apjomi-
go projektu noritéja léni un diemzél Satversmes sapulces pilnvaru laika ar panaku-
miem nevainagojas. Svarigako iemeslu, kapéc komisijai nevedas vienota civiltiesiska
reguléjuma izstradasana, savas publikacijas atklaja komisijas priekssédétajs, rakstot,
ka dazados valsts novados un pat viena novada dzivojosiem dazadu kartu parstav-
jiem ir butiski at$kiriga izpratne par laulato mantisko attiecibu pamatu, pieméram,
Vidzemes pilsétas — péc laulato kopmantas prezumpcijas, savukart “pa dalai citadu
mantas kopibu - tiru romie$u condominium — spéka esosie likumi nosaka Vidzemes
lauku nemuiznieciskai garidzniecibai”, bet “péc Vidzemes zemnieku likumiem no-
teikta seviska mantas kopiba, kas tikai aréji apvieno mantu viena vesela, nododot
vira parvaldidana .. Sis kopmantas veids paliek spéka tikai laulibas laika un péc vie-
na laulata naves sadalas savas sastavdalas .. Kurzemes zemes un pilsétu tiesibas, lai
gan starp laulatiem tiek atzita mantas $kirtiba, tomeér visa manta, tapat ka pie kopi-
bas atrodas vira beznorékina parvaldiba un lieto$ana .. Latgalé péc parazu tiesibam
starp laulatiem pastavéja pilniga mantas $kirtiba”.”> Laulato mantiskas attiecibas,
kas ka prioritate, kapéc steidzami aizstajami Krievijas civillikumi, tika minétas veél
Tautas padomé, kluva par klupsanas akmeni jauna reguléjuma izstradé. Mantiskas
attiecibas, kas izrietéja no spéka esosajam tiesibam, noteica ari sievas ierobezotu
ricibspéju, jo neatkarigi no ta, vai bija paredzéta mantas kopiba vai $kirtiba, visu
mantu (kopmantu vai savu un sievas mantu) péc BVLK tradicionali parvaldija virs.

% Latvijas Satversmes Sapulces stenogrammu raditajs. Sast. H. Karklins. Riga: Latvijas Republikas

Saeimas izdevums, 1925, 170. lpp.

Turpat, 75. Ipp.

Turpat, 44. Ipp.

Turpat, 100. Ipp.

Satversmes sapulcé bija ievéléts ari vinas virs Janis Pliek§ans — dzejnieks Rainis.

Latvijas Satversmes Sapulces stenogrammu raditajs. Sast. H. Karklins. Riga: Latvijas Republikas
Saeimas izdevums, 1925, 75. Ipp.

Aspazija. Runa Satversmes sapulces 10. decembra sédé. Socialdemokrats, 1920. 14. decembris, Nr. 285,
1. Ipp.

Birzina, L. Latvijas Universitates tiesibzinatnieki. Tiesiska doma Latvija XX gs. Riga: Zvaigzne ABC,
1999, 81., 82. Ipp.

Svarcs, F. Latvijas 1937. gada 28. janvara Civillikums un ta raganas vésture. Riga: TNA, 2011, 65.,
66. Ipp.

Bukovskis, V. Jauna civilkodeksa izstradasanas darbiba. Tieslietu Ministrijas Vestnesis, 1921, 1. marts,
Nr. 1/3, 32. Ipp.
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Viens no pirmajiem likumiem Latvijas Republika, kas ieviesa jaunu reguléjumu
laulibu tiesibas, bija 1921. gada 1. februara likums “Par laulibu”.*® Likumprojekts
tika izstradats, izmantojot Sveices pieredzi. Jaunais likums paredzéja bitiskus libe-
ralus grozijumus laulibu tiesibas.”” Likumprojekts Satversmes sapulcé tika apspriests
kaismigas debatés, sievietém deputatém uzsverot, ka laulibas skirsanas briviba ir sa-
lidzinama ar dzimtzemnieku brivlai$anu.’® Aspazija, apspriezot likumprojektu “Par
laulibu”, 1920. gada 10. decembra sédé uzstajas ar izvérstu runu, sakot, ka §is ir viens
no svarigakajiem Satversmes sapulcé pienemamajiem likumiem, jo ar $o tiekot pie-
nemts likums “par feodalisma atlieku izskausanu”, kas beidzot paredzot pareju no
baznicas laulibas uz civilo laulibu.* “Ievedot civillaulibu, més [domajams, Latvijas
sievietes — S. O.] par savam ciesanam $odien sanemam gandarijumu...”, “N¢, vajaga
teikt baznicai un patriarhalai aizbildniecibai! .. Laulibas lidz $im ir bijusas dibinatas
uz virie$u kundzibu, lai gan pasa dabiska tautu stavokli bija viss dzives svars tur, kur
mate atradas ar savu bérnu, un ka tada ta tika cienita ..™° Aspazija runaja kaismi-
gi, un ka gan citadi - 19. gadsimta beigas dzejniece pati bija piedzivojusi sarezgito
laulibas $kir§anas procesu baznica.*! Batiski, ka jaunais likums padarija iespéjamu
laulibas $kirsanu ne tikai saskana ar vainas principu, ka tas bija lidz §im, bet pielava
8kirt laulibu ari sakara ar laulibas izir§anu (bez vienas puses vainas).*?

Liberalais laulibu likums tika pienemts, liela méra pateicoties socialdemo-
kratu deputasu centieniem. Rezultata tika piepemts laikmeta garam atbilstoss
likums, kur§ paredzéja personu vienlidzibu laulibas slégsana, nenemot véra per-
sonas dzimumu vai ticibu (sk. likuma “Par laulibu” 1. pantu), ieviesa civillaulibu
(24. pants)® un iespéju $kirt laulibu likuma noteiktos gadijumos (sk. likuma “Par
laulibu” 5. nodalu).** Lai gan baznicai joprojam bija saglabatas tiesibas slégt laulibu,
ja jaunlaulatie to véléjas,*> tomér laulibas Skir$ana bija vienigi tiesas (apgabaltiesas)
kompetencé.*® Ta¢u pilna meéra socidldemokratu iecere neistenojas, jo laulibas slég-
$ana nekluva par valsts iestazu ekskluzivu kompetenci. Tomér lidz ar likuma “Par
laulibu” pienems$anu Latvija tika nostiprinata dzimumu lidztiesiba laulibu tiesibas,
pieskirot sievietei lidztiesibu lemt par laulibas noslégsanu un $kirSanu. Ta laika sie-
vie$u prese uzteica deputates Aspaziju, Valériju Seili, Zelmu Ceésnieci-Freidenfeldi

% Likumu un valdibas rikojumu krajums. B. v.: Tieslietu ministrijas kodifikacijas nodalas izdevums,

1921.

Svarcs, F. Latvijas 1937. gada 28. janvara Civillikums un ta rasanas vésture. Riga: TNA, 2011, 79.,
80. Ipp.

Kalnins, A. Sievietes pirmas Latvijas brivvalsts parlamenta. Briva Latvija, 1998. 29. augusts, Nr. 33,
4. 1pp.

No 1921. gada lidz 1937. gadam Latvija laulibas slég§anu, $kir$anu un neesamibu reguléja 1921. gada
1. februara “Likums par laulibu” un 1922. gada 18. februara “Likums par civilstavokla aktu
registraciju”. Abus pienéma Satversmes sapulce, un abu pienemsanas gaita savu artavu deva minétas
Cetras deputates.

Aspazija. Runa Satversmes sapulces 10. decembra sédé. Socialdemokrats, 1920. 14. decembris, Nr. 285,
1. Ipp.

1 Lipsa, I, Neiburgs, U. Nezinama Aspazija. Remdeni? Nekad! TVNet, 14.03.2005. Pieejams: http://www.
tvnet.lv/izklaide/popkultura/41516-nezinama_aspazija_remdeni_nekadb [aplukots 03.03.2015.].
Svarcs, F. Latvijas 1937. gada 28. janvara Civillikums un ta ra$anas vésture. Riga: TNA, 2011, 179. Ipp.
“24. Laulasanu izdara dzimtsarakstu nodalas vai jebkuras konfesijas garidznieki péc laulajamo
vélésanas” Latvijas Satversmes sapulces 1921. gada 18. februara likums “Par laulibu”. Tieslietu
Ministrijas Vestnesis, 1921. 1. marts, Nr. 1/3, 65.-74. Ipp.

Turpat.

24. pants. Laulasanu izdara dzimtsarakstu nodala vai jebkuras konfesijas garidznieki péc laulajamo
véelésanas.

Turpat.
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un Klaru Kalninu par darbu Satversmes sapulcé, rakstot: . neskatoties uz to, ka
tautas prieksstaves pieder pie dazadam politiskam partijam, visas vinas vienpratigi
uzstajas par liberalo laulibas likumu, kurs ienes jaunus tikumibas pamatus vira un
sievas attiecibas.™’

1921. gada 18. februari Latvijas Satversmes III sesija tika pienemts likums “Par
civilstavokla aktu registraciju”. Saskana ar $o likumu tika izveidotas dzimtsarakstu
nodalas, kuras pilniba parnéma civilstavokla aktu lietvedibu.*® Tomeér talak, libera-
lizéjot laulato savstarpéjas tiesibas, Satversmes sapulce ta ari netika.

4. Saeima (1922-1934) apspriestie likumprojekti, kas skara sievietes
civilas tiesibas

Nemot véra likumdevéja izteikto vélésanos — péc iespéjas paturét spéka esosos
Civillikumus (proti, BVLK), izstradajot likumprojektu par laulato tiesiskajam
attiecibam, pargroziti un papildinati tika vienigi tie panti, kas neatbilda “dzives
apstakliem”* Jauna civilkodeksa izstradaganas komisija 1921. gada izstradaja
likumprojektu “Par saderinasanos, laulato lauzu personigim un mantiskam at-
tiecibam un vinu manto$anu”. Ta¢u ta virziba Satversmes sapulcé nesekméjas.”
1924. gada 1. marta “Tieslietu Ministrijas Véstnesi” tika publicéts likumprojekts
“Par saderina$anos, laulato lauzu personigam un mantiskam attiecibam un vinu
manto$anu”,” kas bija ieceréts ka Civillikumu 1. gramata.”® Projekts tika virzits uz
pienemsanu Saeima un plasi apspriests gan presé, gan politiku vidi, gan aizstavéts
V. Bukovska publikacijas.”® Tieslietu ministrijas oficialajos darba parskatos, kas bija
publicéti ta laika presé, projekts tika raksturots ka “liberals un laulato vienlidzibu
garantéjoss” normativais reguléjums. Pieméram, “Policijas Veéstnesi” 1924. gada
8. julija tika publicéts raksts “Civil- un kriminallikumu izstradasanas darbi”, kura
lidz ar citiem likumprojektiem, kurus ir izstradajusi un virzijusi Tieslietu ministrija,
raksturots nesen publicétais likumprojekts “Par saderinasanos, laulato lauzu perso-
nigam un mantiskam attiecibam un vinu mantosanu”.

“Sis likumprojekts .. tiecas ieviest personigo attiecibu zina tiesibu vienlidzibas
principu abu laulato starpa, un tadé] uzskatams par ievérojamu soli uz prieksu,
salidzinot ar Latvija pastavo$am tiesibam. Tagad péc likuma pastavosais sievas aiz-
gadnibas stavoklis, kur$ sievu padod pilnigi vira gribai, dod viram tiesibu uzstaties
pie tiesas sievas varda bez vinas pilnvarojuma un pat sievas ricibai mantojuma lie-
tas prasa vira piekri$anu, péc jaunizstradata likumprojekta pienems$anas parietu ..
Projekta noteikts, ka viram piekrit pienakums, tapat ka tagad uzturét sievu un segt
visus gimenes dzives izdevumus, sakara ar ko ari vin$ noteic gimenes dzives vietu
un vinam gimenes stridu gadijumos pieskirta izgkirosa balss. Tomér $im vira tie-
sibu parakumam turpat nostadita sievas tiesiba nepadoties vira rikojumiem, ciktal
tie izradas par varas nelietigu lietoSanu .. Sieva parzina saimniecibu, péc iespéjas

7 [B. a.] Latvijas Satversmes Sapulces locekles. Sieviete, 1924. 15. julijs, Nr. 5, 126. Ipp.

8 Latvijas Republikas 1921. gada 18. februara likums par “Civilstavokla aktu registraciju”. Tieslietu
Ministrijas Véstnesis, 1921. 1. marts, Nr. 1/3, 44. lpp.

Davids, V. Tieslietu ministrija ierosinatie likumprojekti. Jurists, 1929. 1. februaris, Nr. 2, 62. lpp.
Svarcs, F. Latvijas 1937. gada 28. janvara Civillikums un ta raganas vésture. Riga: TNA, 2011, 81. Ipp.
Likumprojekts par saderinasanos, laulato lauzu personigam un mantiskam attiecibam un vinu
mantoSanu. Tieslietu Ministrijas Vestnesis, 1924. 1. marts, Nr. 3, 101.-116. Ipp.

Davids, V. Tieslietu ministrija ierosinatie likumprojekti. Jurists, 1929. 1. februaris, Nr. 2, 62. lpp.
Bukovskis, V. Jautajums par vispiemérotako sistému laulatu mantas attiecibas. Tieslietu Ministrijas
Vestnesis, 1926. 1. oktobris, Nr. 10, 369.-393. Ipp.
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palidzédama viram vina darbiba, vinai ir tiesibas celt patstavigi prasibas un atbildeét
uz tam, tiesiba patstavigi rikoties ar savu mantu naves gadijumam.”>* Saja raksta vi-
sai korekti ir formuléts likumprojekta reguléjums attieciba uz laulato tiesibam. Tur-
klat sievai tika paredzétas tiesibas izvéléties sev patstavigu pelnas arodu, t. sk. pret
vira gribu, tacu $aja gadijuma vina riskéja zaudét vira dotu uzturu (14. pants). To-
meér likumprojekts neparedzéja pilniba likvidét vira aizbildnibu par sievu, bet gan
tikai to buatiski ierobezot, jo, pieméram, laulato mantas kopibas gadijuma par kope-
jas mantas parstavi tika atzits virs (18. pants), sievai vira prombutné bija paredze-
ta tiesiba majas saimniecibas robezas aizvietot viru, tacu virs bija tiesigs o sievas
tiesibu aprobezot (17. pants). Sievai bija japaklaujas vira rikojumiem, ciktal tie nebija
launpratigi.” Lai gan ta laika prese raksturoja projektu ka tadu, kas paredz laulato
tiesisko lidztiesibu, tacu pat virspuséja analize, balstoties uz musdienu izpratni par
dzimumu vienlidzibu, $o apgalvojumu atspéko. Likumprojekts paredzéja ievérojami
paplasinat sievas ricibspéju, dodot vinai tiesibas vérsties tiesa, parvaldit savu mantu,
izvéléties stradat algotu darbu, atsevi$kos gadijumos nepaklauties viram. Lai gan
likumprojekts atstaja viram “gimenes galvas statusu”, paredzétais reguléjums bija
ievérojams solis, lai nakotneé izveidotu sievas lidztiesibu gimenes tiesibas.

Politiku vida vienpratibas par likumprojektu nebija. Socialdemokrati asi iebilda
pret So projektu, jo taja nebija paredzéta pilniga dzimumu vienlidziba.’® Tacu gal-
venais iemesls, kapéc likumprojekts netika pienemts, bija nevis laulato lidztiesibas
jautajums, bet gan mantiskas attiecibas. “Ta ka Latgalé nevarétu ieviest ne laulato
mantas kopibas, nedz ari sistému, péc kuras sievas mantas parvaldiba un lietosa-
na piekrit viram, un nemot véra, ka ari Vakareiropa tagad pacélusas daudzas balsis
laulato mantas atskirtibas sistémai par labu, likumprojekta ari pienemta atskirtibas
sistéma.”” Savukart Saeimas Juridiskaja komisija, 1926. gada apspriezot likum-
projektu, balsis sadalijas un rezultata tika pienemts principials atzinums, ka par
likumigo pamatsistému atzistama nevis mantas atdali$ana, bet gan “lieto$anas Ipa-
$uma” sistéma, kura sievas manta likumiga karta pariet nedalita vira parvaldisana
un lietosana. Ta bija sistéma, kura bija speka Kurzemé un Vidzemé arpus pilsétam.
Tas noziméja, ka Saeimas Juridiska komisija, V. Bukovska vardiem, léma par sievas
“zemaizbildnibas sistémas” saglabasanu laulato mantiskajas attiecibas ari turp-
mak.’® Noraidot mantas $kirtibas principu projekta, noraidits tika ari izstradatais
projekts, tacu dala §1 projekta normu vélak tika ieklauta 1929.-1932. gada izstradata-
jos gimenes un mantog$anas tiesibu likumprojektos.*

Lai gan likumprojekts neparedzéja pilnigu laulato lidztiesibu, tomér tas bija par
radikalu sava laika likumdevéjam, jo butiski atkapas no tradicijam, kas bija nostip-
rinatas BVLK.

Sievie$u civiltiesiska lidztiesiba laika posma no 1922. lidz 1934. gadam, proti,
1., 2., 3. un 4. Saeimas darbibas laika, netika juridiski nodros$inata. Vél 1933. gada
“Tieslietu Ministrijas Véstnesi” publicétaja raksta zvérinats advokats D. Eljasevs,
veicot izpéti par sievietes tiesibam Latvijas Republika, secinaja: “. Latvijas sievie-
te, lai gan savas politiskas tiesibas ir nostadita lidzigi virietim, civiltiesibu lauka

> [B. a.] Civil- un kriminallikumu izstradasanas darbi. Policijas Vestnesis, 1924. 8. julijs, Nr. 52, 2. Ipp.

% Likumprojekts par saderina$anos, laulato lauzu personigim un mantiskim attiecibam un vigu
manto$anu. Tieslietu Ministrijas Vestnesis, 1924. 1. marts, Nr. 3, 101., 102. lpp.

Dzilleja, K. Gimenes galva. Socialdemokrats, 1929. 6. aprilis, Nr. 76, 2. Ipp.

Davids, V. Tieslietu ministrija ierosinatie likumprojekti. Jurists, 1929. 1. februaris, Nr. 2, 62. lpp.
Bukovskis, V. Jautajums par vispiemérotako sistému laulatu mantas attiecibas. Tieslietu Ministrijas
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vienmér paliek par nepilntiesigu tiesibu un darbibas spéjigu subjektu.”® Vins ap-
rakstija, ka sievietes un sievas tiesibu ierobezojumi ir izkaisiti pa visu Civillikumu
(analizéts tika BVLK), tapéc $o problému varot atrisinat tikai ar kompleksiem grozi-
jumiem vai jaunu likumu.®!

5. Latvijas Republikas 1937. gada Civillikums

Lidz valsts apvérsumam 1934. gada 15. maija, kad demokratisku valsts iekartu
nomainija autoritarisms, Saeima ta ari netika pienemts jauns visaptveross civiltie-
sibu reguléjums. Saeima bija grozijusi vai atcélusi tikai atseviskas BVLK normas,
t. sk. dazas sievietes tiesibas ierobezojosas tiesibu normas. Pieméram, 1925. gada no
BVLK 3043. panta tika izslégts teikums, kur§ pagéréja viriesu kartas lieciniekus, sa-
stadot rakstitos aktus, bet no 4506. panta teikums par sieviesu galvojuma tiesibu ap-
robezojumiem.®* Talu nebija pienemts jauns civillikums, likumdevéjs bija formuléjis
vienigi nostadni, ka par pamatu likumprojektam izmantojams BVLK.®® Tieslietu
ministrs Hermanis Apsitis (1893-1942) vélak rakstija: “. lidz 1934. gada 15. maijam
musu likumdo$ana varéja vérot lécienus, sistémas un noteiktibas trakumu...”* Tas,
ko parmet autoritaras valsts politikis Saeimas darbibai, ir normals demokratisks
process, kura par katru lemumu likumdo$anas gaita notiek vieno$anas un balso-
jums. Civiltiesibu grozijumi visas valstis ir nakusi léni, jo ipasi gadijuma, ja ar gro-
zjjumiem ir bijis jamaina sabiedriba valdosas tradicijas, turklat visai valstij ieprieks
nav bijusas vienotas tiesibas.%®

Karlis Ulmanis (1877-1942) péc valsts apvérsuma solija tautai jaunus nacio-
nalus likumus.®® Darbu ar Civillikumu ari Ulmana autoritarisma laika turpina-
ja 1933. gada izveidota likumdo$anas komisija, kuru tapat ka iepriekséjas vadija
V. Bukovskis,*” un jaunais Latvijas Republikas Civillikums (turpmak - CL) tika
pienemts tikai 1937. gada. CL, kur$ stajas spéka 1938. gada 1. janvari, ka rakstija ta
laika juristi, iemiesoja ilgi gaiditas latvie$u tautas vienotas nacionalas tiesibas, no-
droginot “tiesibu tuvinasanos tautai”.®® Tas tika sagatavots, parstradajot, saisinot, ka
arl iespéju robezas modernizéjot 1864. gada Civillikumu (Krievijas impérijas BVLK
3. dalu).® Prof. Janis Rozenfelds (1946) raksturo 1937. gada likumu “ka Civillikuma
prieksteca — Vietéjo likumu kopojuma - latviskojumu”.”

€ Eljadevs, D. Sievietes zvérinata advokatara. Tieslietu Ministrijas Veéstnesis, 1933. 1. marts, Nr. 3, 57. Ipp.

1 Turpat.

2 [B. a.] Valdibas rikojumi un pavéles. Valdibas Véstnesis, 1925. 29. oktobris, Nr. 243, 1., 2. Ipp.

8 Davids, V. Tieslietu ministrija ierosinatie likumprojekti. Jurists, 1929. 1. februaris, Nr. 2, 62. Ipp.
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A. Mengelsons. Riga: [b. i.], 1939, 10. Ipp.
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28. janvara Civillikums un ta rasanas vésture. Riga: TNA, 2011, 56., 57. Ipp.
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Gimenes tiesibas bija ta CL dala, kura lidz ar mantojuma tiesibam tika grozita
visvairak salidzinajuma ar 1864. gada Civillikumu.”* Laulibu tiesibas tika grozitas,
par pamatu pemot 1921. gada likumu “Par laulibu”’? Salidzinajuma ar 1921. gada
likumu “Par laulibu” CL 51. pants sasaurinaja macitajiem tiesibas laulat, konkreti-
z&jot, ka tiesibas laulat ir tikai “ev.-luteranu, reformatu, Romas katolu, pareizticigo,
vecticibnieku, anglikanu, biskapu-metodistu, baptistu, septitas dienas adventistu vai
Mozus ticigo konfesijas””® garidzniekiem, tadéjadi aprobeZojot tiesibas un atlaujot
laulat tikai Latvijas tradicionalo religiju kulta kalpiem.

Jaunievedumi gimenes tiesibas bija saistiti ar liberalu vértibu un latvisku tra-
diciju iedzivinaganu. Tiesibu véstures prof. Arveds Svabe (1888-1959)7 panaca, ka
gimenes tiesibas tiek pienemti tradicionali latviesu juridiskie jédzieni, pieméram,
ligava, ligavainis, radi, radnieciba u. c¢.”” Tapat A. Svabe ieteica ieviest CL normu par
pira do$anu meitai. Lai gan pirs bija novecojis tiesibu institats jau CL pienemsanas
laika, tacu tas tika atzits par latvie$u nacionalajam privattiesibam raksturigu insti-
tatu, un 111. panta tika noteikts: “Purs, ko sievietei laulibas gadijumam pieskirusi
vecaki, radi vai citas personas, pieder sievai, kaut ari tas butu nodots viram.””® Par
vienu no butiskakajam CL iezimém jaatzist, ka ta uzmanibas centra atradas nevis
individs, bet gan gimene, kas ta laika politikas konteksta tika uzskatita par valsts
pamatu.”’

Attieciba uz laulato personiskam tiesibam CL péc butibas tika ieklautas jau
20. gs. 20. gadu sakuma izstradatas likumprojekta “Par saderinasanos, laulato lauzu
personigam un mantiskam attiecibam un vinu manto$anu”’® normas. Lidz ar to ari
uz CL var attiecinat ieprieks$ paustas atzinas, ka ar jauno reguléjumu tika palielinata
sievietes vienlidziba ar virieti, tacu par pilnigu lidztiesibu runat nevar, un patriarha-
la gimene, tiesa, liberalizéta versija, tika saglabata.

Lai gan CL stiprinaja sievietes (sievas) tiesiskas pozicijas (lidz §im saskana
ar BVLK sieva péc laulibas nonaca vira aizbildniba, bet CL atbrivoja sievu no
vira aizbildnibas),”® jo 85. pants paredzéja, ka “abiem laulatiem pieder vienadas
tiesibas”,®" tomeér sieva nekluva pilniba lidztiesiga viram, jo stridus gadijuma par
gimenes kopdzivi taja pasa 85. panta viram bija paredzéts galavards un tiesibas iz-
véléties para dzivesvietu.®! Péc butibas jaunaja CL ir tikai vél nedaudz mikstinata
jau ieprieks ierobeZzota vira tiesiba sievu izrikot, 85. panta nosakot: “Sievai nav ja-
padodas vira rikojumiem, ja vin$ savas tiesibas izlieto nelietigi.”®* Proti, 85. panta

pirmais teikums garanté laulato lidztiesibu, bet pédéjais noteic, ka sievai japaklaujas
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vira rikojumiem, ciktal tie nav nelietigi. Profesors Vasilijs Sinaiskis 1938. gada rak-
stija: “Civillikums atcélis vira varu (kada paredzéta veca likuma) un ievedis laulato
vienlidzibas principu, jo biedriba locekli ir vienlidzigi,”®® viltigi iestarpinot iekavas,
jo péc butibas “vira vara” pilniba atcelta netika.

CL 95. panta ieklautais vira pienakums segt gimenes un kopigas majsaimnieci-
bas izdevumus izriet no prezumpcijas, ka virs parvalda gan savu, gan sievas man-
tu, gan kopéjo mantu. To apstiprina §i pasa panta 3. teikums: “. ja vira parvaldiba
sievas mantas nav vai, ja ienakums no sievas mantas ir nesameérigi mazs, tad virs
var prasit, lai sieva piedalas gimenes un kopigas majsaimniecibas izdevumos saméra
ar savas atseviskas mantas stavokli.”®* Tapéc nav pamata nostalgiski apcerét: lai gan
starpkaru Latvija sievie$u tiesibas bija ierobezotas, tacu to atsvéra tas, ka viri vinas
uzturéjal

Autoritarisma laika Latvija vadonis un vina darbi tika slavinati,®® un CL tika
prezentéts ka prezidenta Ulmana Civillikums. Tapéc, veicot izpéti, bija visai grati
atrast publikacijas, kuras laikabiedri bija objektivi vértéjusi CL normas. Social-
demokratu partija, kuras biedri lidz $im likumdosanas procesa bija iestajusies par
dzimumu vienlidzibu, bija likvidéta, un vinu laikraksts, kura kritiski tika vértétas
likumdos$anas iniciativas un likumi, kuros redzamas atkapes no dzimumu vienli-
dzibas, sléegts. Tapéc presé lielakoties par CL tika rakstits tikai neitrali (komentgjot
jaunievedumus bezkaisligi, tos nenovértéjot) vai slavinosi. Pie neitraliem vértétajiem
varétu minét zvérinatu advokatu Jani Sanu, kur$ raksta “Prezidenta K. Ulmana ci-
villikums un Latvijas sieviete” uzsvéra: “levérojot to, ka uz viru gulstas galvena nas-
ta gimenes apgadasana, likums, noteicot laulato savstarpéjas mantiskas attiecibas,
pienémis par pamatu laulato mantas apvienibu zem vira parvaldibas.”®® Proti, sie-
vas tiesibas ir ierobezotas, bet tas ir attaisnojami, jo viram ir vairak pienakumu. So
ideju pamatoja ari V. Sinaiskis: “Viram pieskirtas minétas [mantas] parvaldibas un
lieto$anas tiesibas gimenes interesu vienibas dél, bet ne tapéc, ka vins§ ir virietis.”®’
To, ka sievietes tiesibu jautajums ir bijis aktualizéts CL izstradasanas un pienem-
$anas laika, apliecina tie “reveransi”, kuri dazadas publikacijas veikti attieciba pret
sievietém, skaidrojot jauno CL. “Visparigi jaunais Civillikums augstu vérté sievieti,
pieskirot tai pilnigu patstavibu dazada veida tiesisku darijumu slég$ana, un neprasa,
lai virs piedalitos ka padomdevéjs (asistents). Ari mantiskas attiecibas nav aizskarta
sievietes ciena, kad jaunais likums uztic viram parvaldit sievai piedero$u mantu (iz-
nemot vinas atsevisko mantu; 90. u. c. p.).”®® Visligkigak par CL un sievie$u tiesibam
tika rakstits provincialajas “Ogres Zinas™ “Senak sieviete médza zéloties par savu
apspieSanu un jutas mazvertiga .. Prezidenta Karla Ulmana civillikums ir nojaucis
visus veco laiku Zogus un aizmetis projam gadusimtenos apsubéjusas, novecojusas
tiesibu paliekas. Tagad sieva gimené vairs nav vira pastaviga aizbilstama, vira “dik-
tatira” gimené nepastav, un vinam prieksrocibas pieskirtas tikai tur, kur bérnu in-
tereses to prasa.”®
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Lidz ar to var secinat, ka Latvija 20. gs. starpkaru laika tika batiski grozita sievie-

tes civiltiesiska ricibspéja, to ievérojami paplasinot salidzinajuma ar Krievijas impé-
rijas civillikumos noteikto, tomér pilnigu sievietes vienlidzibu ar virieti civiltiesibu
joma sasniegt neizdevas, lai gan lidztiesiba politiskajas tiesibas bija noteikta jau no
Latvijas valsts dibinasanas.

Kopsavilkums

1.

Dibinot Latvijas Republiku, juridiski tika ielikti pamati dzimumu politiskai lidz-
tiesibai. 1919. gada 19. augusta Latvijas Republikas Tautas padomes pienemtais
Latvijas Satversmes sapulces vélésanu likums nostiprinaja iepriek$minéto princi-
pu, paredzot, ka Satversmes sapulce ievélama visparéjas, vienlidzigas, tiesas, aiz-
klatas un proporcionalas vélésanas. Ievélot Satversmes sapulci, Latvijas sievietes
aktivi izmantoja jauniegutas aktivas un pasivas vélésanu tiesibas.

1919. gada nolemjot pagaidam saglabat spéka bijusos Krievijas impérijas liku-
mus, civiltiesibas spéka tika saglabatas patriarhalas, kartu sabiedribas tiesibas un
tiesibu partikularisms péc teritoriala principa. Krievijas civillikumos sieva bija
paklauta vira varai un atradas vira aizbildniba. Latgales sievietes bija paklautas
KILK reguléjumam un baudija plasaku ricibas brivibu, jo vinam bija plasakas
tiesibas lemt par savu mantu neka BVLK paklautajam Vidzemes, Zemgales un
Kurzemes sievietém, kuru mantu parvaldija virs.

Satversmes sapulces darbibas laika ar 1921. gada likuma “Par laulibu” pienem-
$anu tika panakta sievietes lidztiesiba ar virieti laulibu tiesibas, tacu reguléjums,
kur§ paredzétu sievietes civiltiesisko pilntiesibu un lidztiesibu virietim, gimenes
tiesibas pienemts netika.

1., 2., 3. un 4. Saeimas darbibas laika tika veiktas izmainas spéka esosajos liku-
mos, atcelot atseviskas normas, kuras diskriminéja sievietes tiesibas. Nemot véra
likumdevéja izteikto vélésanos — péc iespéjas paturét speka BVLK, izstradajot
likumprojektu par laulato tiesiskajam attiecibam, pargroziti un papildinati tika
vienigi tie panti, kas neatbilda “dzives apstakliem”. Likumprojekts “Par saderi-
nasanos, laulato lauzu personigam un mantiskam attiecibam un vinu manto-
$anu” paredzéja ierobezot vira aizbildnibu par sievu, pieskirt sievietei plasaku
ricibspéju un ka pamata prezumpciju izmantoja laulato mantas $kirtibas pre-
zumpciju. Saeimas Juridiska komisija 1926. gada projektu noraidija, uzsverot, ka
likums javeido uz laulato mantas kopibas prezumpcijas.

Lai gan 1937. gada CL stiprinaja sievietes (sievas) tiesiskas pozicijas, jo 85. pants
paredzéja, ka abiem laulatajiem pieder vienadas tiesibas, tomér sieva nekluva
pilniba lidztiesiga viram, jo viram bija pieskirtas mantas, t. sk. sievas mantas,
parvaldibas un lieto$anas tiesibas “gimenes intere$u vienibas dél”, bija saglabats
“gimenes galvas institats” ar visam no ta izrieto$ajam tiesibam. Vira aizbildniba
par sievu tika ierobezota, bet ne likvidéta.

Latvija 20. gs. starpkaru laika tika butiski grozita sievietes civiltiesiska ricibspé-
ja, to ievérojami paplasinot salidzinajuma ar Krievijas impérijas civillikumos
noteikto, tomér pilnigu sievietes vienlidzibu ar virieti civiltiesibu joma sasniegt
neizdevas, kaut ari lidztiesiba politiskajas tiesibas bija noteikta jau no Latvijas
valsts dibinasanas.
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The Problems related to the Classification of Criminal Actions

The problems related to the classification of criminal actions have always been
of a great interest to the legislator and law enforcement officials of any modern
state. This issue has acquired a special relevance to our country as a result of the
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changes made in Article 15 of the Russian Federation Criminal Code of the
Federal Law of 07.12.2011. Hence § 6 of this norm was negatively assessed by the
criminal and law doctrine representatives because it allowed the court under certain
circumstances to change the crime category to a less grievous one.

In this regard, it is very opportune to study the experience of foreign countries,
namely, Germany, Austria and Switzerland on the issue of classification of criminal
actions.

Criminal law of Germany, Austria and Switzerland besides the Criminal Codes
(CC) also contains other laws referred to the so-called supplementary criminal law
(Nebenstrafrecht).

The sources of the German criminal law are the Fundamental law (Constitution)
of the Federal Republic of Germany, 1949, the Criminal Code (CC) of 15.05.1871"
in force as of 13.11.1998, federal criminal laws, criminal laws of land, foreign
criminal law. The criminal law of the Federal Republic of Germany is not fully
codified: alongside with the Criminal Code, there are other criminal law standards
contained in various laws relating to the so-called supplementary criminal law
(Nebenstrafrecht).

It is well known, that the classification of criminal actions for the first time has
been used in the French criminal law and accepted by the most of the countries
belonging to the continental legal system. The Criminal Code of 1810 (Code Penal
Imperial) recognized tripartite structure of the criminal action: crime - délit -
contravention. It was reflected in the German Criminal Code (RGSt) of 1871,
dividing all criminal actions into three groups according to their gravity: crime
(Verbrechen), offense (Vergehen) and violation (Ubertretung). The tripartite structure
of the criminal action and the type of imposed punishment for committing certain
criminal action are determined, as follows: for a crime, one was sentenced to capital
punishment or convict prison; for offense - to imprisonment, and for violations one
usually was detained for a short time period or fined.

While carrying out the reform of the criminal law in Germany in 1974-1975,
the tripartite structure of criminal action was replaced by the binomial one: crime
(Verbrechen) and offense (Vergehen), still preserved in the criminal law of Germany.
Criminal violations (Ubertretungen) were eliminated, but some of them became
public order offenses (Ordnungswidrigkeiten).” Since then in Germany, instead of
convict prison and jail, a single and common form of punishment was introduced -
deprivation of liberty, with some norms concerning committing crimes together
with deprivation of liberty, providing the fine as a type of imposed punishment.

The binomial classification of the criminal action in the CC of Germany,
Switzerland and Austria is stipulated by law: crime and offense.

Chapter two of the first section of the General Conditions of the Criminal Code
of Germany is called “Explanation of terms”. § 12 of this chapter contains purely

! RGBLS. 127.

2 If the punishment for committed crime is prescribed in form of fine (Geldbusse), it is a so-called
violation. For example, public order offense (Ordnungswidrigkeit) is covered by Riot Act of 24.05.1968,
in force as of 19.02.1987. The field of its application is determined in § 1: “The public order offense
is illegal and reprehensible (blameworthy) action, which provides the structure of the action, which
determines the penalty in form of fine (Geldbusse)”. The current law consists of several parts: 1 -
“General instructions”, 2 - “Court proceedings on imposing a fine (Geldbusse)”, 3 - “Specific public
order offense” In the latter a list of public order violations is determined and penalties for them are
defined.
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formal concept of crime and offense. There are two types of criminal action: crime
and offense. This division is based on the minimum punishment.

Thus, the crime is a wrongful act, and for that two consequences are set: the
minimum punishment in the form of deprivation of liberty for the period of not
less than one year, and more grievous punishment; and the offense is a wrongful
act, for which the minimum punishment is set in the form of deprivation of
liberty for a shorter time period or a fine (Geldstrafe). However, aggravating
or mitigating circumstances, provided for by the stipulations of the General
Conditions, or prescribed for especially grave or less grave cases, are irrelevant for
this classification.’?

While relating a specific action to crime or offense, the defining factor does not
consist of the imposed type and amount of penalty in this case, but in the clearly
worded criminal law sanction.* Such binomial classification of the criminal action is
not only of a practical nature; - first and foremost, it allows to estimate the degree of
misstatement (Unrecht) and the guilt of a person (Schuld).

The main features of a criminal act in the German, Austrian and Swiss criminal
law are criminal wrongfulness, guilt, corresponding to the structure of action and
penalty.

The main source of criminal law of Austria is the Criminal Code. It entered into
force on January 1, 1975. The official title of this document is Federal Law of January
23, 1974 on the actions exposed to punishment, imposed by the court (Criminal
Code - CC).” The last amendment to the Austrian Criminal Code was passed in
2000.° The sources of the Austrian Criminal Law are other laws containing criminal
law standards (such as Federal Juvenile Justice Act of October 20, 1988,” Federal Law
on narcotic drugs, psychotropic substances and precursors of 1997, Federal Law on
fighting pornography of March 31, 1950° and many others.)

This system of criminal law sources is typical, as already stated, for a number of
other foreign countries involved. Hence, the sources of criminal law of Switzerland
are Constitution of Switzerland of 1874, the Criminal Code of 1937, provisions to the
Swiss Criminal Code of November 13, 1973, December 6, 1982 December 16, 1985,
criminal laws of the Federation (Federal Law on Criminal Justice of 1934, Military
Penal Code of June 13, 1927,'° Juvenile Justice Act and others), cantonal criminal
law, foreign criminal law.

Swiss Criminal Code (CC) was adopted by the Federal Assembly of the Swiss
Union on December 21, 1937 and entered into force on January 1, 1942. Afterwards,
numerous changes have been made therein, and currently it constitutes a modern
legal document.

The Criminal Code of Austria and the Criminal Code of Switzerland, as well as
the Criminal Code of the Federal Republic of Germany contain formal definition of
the criminal act.

Strafgesetzbuch. 50. Auflage. Muenchen, 2014.
Wessels, J., Beulke, W. Strafrecht. Allgemeiner Teil. Die Straftat und ihr Aufbau. Heidelberg, 2008.
BGBI. 1974/60.
BGBI. 2000 1/34.
BGBI. 1988/599 idFBGBL. 1994 /522.
BGBI. 1997 1/112 idFBGBI. 1998 1/30.
BGBI. 1952 /81 idFBGBL. 19881/599.
10" SR 321.0.
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The Criminal Code of Austria accepted binominal categorisation of the criminal
acts: crime and offense.! It is based on one criterion - amount of penalty. On
the basis of § 17 of the Criminal Code of Austria, the crimes are considered to be
intended criminal acts that are punished by life imprisonment or an imprisonment
exceeding 3 years. All other criminal acts, including those committed through
negligence, are classified as offenses. The greater part of criminal acts provided for
by the Criminal Code of Austria is classified as offenses. The concept “breach,” that
is often encountered in the literature and judicial practice, is not a criminal one, i.e.
it refers to an administrative offense.'

Binominal categorisation of the criminal act is also enshrined in the article 10
of the Criminal Code of Switzerland. The differentiation is achieved, based on the
amount of penalty for the committed act. The crime is considered to be a criminal
act that is punishable with more than 3 years of imprisonment, the offense - a
criminal act that is punishable with imprisonment not exceeding 3 years of or
monetary fine.

What is the importance of categorising the criminal acts as crime and offense in
the criminal codes of the concerned countries?

According to the researchers of the criminal law in Germany, Austria and
Switzerland, such division has a very limited criminal importance. For example,
such a division is important for attempt penalty (§ 23, Art. 1 of the Criminal Code
of Germany, § 15 of the Criminal Code of Austria).

This binominal construction of the criminal act has a particular significance
pertaining to formulation of crime threat legislation (see, for example, § 241 of
the Criminal Code of Germany), since it is connected with the threat to commit
particular crime.?

Additionally, as opposed to solicitation to commission of crime, the solicitation
to offense will not be criminally punishable (§ 30 of the Criminal Code of Germany,
Article 24 of the Criminal Code of Switzerland).

Binominal construction of the criminal act has further importance during
assignment of such additional consequences of punishment as deprivation of right
to hold specific posts, to exercise powers, gained as a consequence of public election,
to publicly elect and vote, the right to be elected and the right to vote (§ 45 of
Germany)."*

As it was marked above, until 1975, tripartite characteristic of the act: crime, offense and breach
was legislatively enshrined in the criminal law of Austria, See, for example, Kleifel, O. Zum Begriff
des “Vergehens” und der “Geldstrafe” nach dem StGB. AnwBl, 1975, p. 213; Zipf, H. Allgemeine
Grundsaetze des Strafgesetzbuches und die Rechtsprechung, Gutachten 7. Oe]JT, 1979.
12 Detailed in: Forreger, E., Fabrizy, E. E. Strafgesetzbuch. Kurzkommentar. Wien, 2002, S. 91-92.
13§ 241. Threat of crime
(1) Who threats the person of committing a crime, directed against him or his close relative is
punished by imprisonment for a period of one year or monetary fine.
(2) Also is punished the person that deliberately misleads the person about that is expected a crime
against him or his close relative.
(1) A person that, as a result of committing a crime, is imprisoned for a period of less than one year,
forfeits a right for a period of 5 years to occupy public office or to use rights obtained as a result of
public elections.
(2) The court can deprive the convicted for a period from two till five years stated in the Art. 1 of
rights, as far as this is provided by law.
(3) Together with the deprivation of right to occupy public office the convicted simultaneously loses
the corresponding legal status and the sequential rights.
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What is the procedural importance of the classification of criminal acts in the
Criminal Code of Germany, Austria and Switzerland?

In order to achieve the tasks set before the criminal procedure, the legislators
of Germany, Austria and Switzerland" in the norms of criminal procedure code
constructed three main procedural models of criminal acts’ classification.

The first model stipulates that the criminal legal classification of criminal
acts is displayed in the corresponding rules of the code of criminal procedure.
For example, § 20 of the criminal procedure code of Austria'® speaks about the
competence of anti-corruption prosecution that is authorized to lead the procedure
on particular crimes and offenses. The legislator does not propose any other new
classification and fully relies on the consideration that he uses according to the
Criminal Code.

The second model specifies that the legislator in the norms of criminal proce-
dure code develops legislator’s own criminal procedural classification of crimi-
nal acts that is not known to criminal law.”” Consequently, the Criminal Pro-
cedure Code of the Federal Republic of Germany classifies the criminal acts as
significant (§ 81 g. p. 1'® and other), grave (§ 100 a. p. 2 and other), especially grave
(§ 100 c. p. 2?° and other), and other (the legislator determines them according to the
residual principle).?!

The third model assumes that the issuers of the Criminal Procedure Code have
decided not to create any new classification of criminal acts and do not introduce
new terms, just state a particular criterion (usually, it is the amount of penalty),
according to which the criminal procedural regulation of the corresponding
institutes is differentiated. For example, the Criminal Procedure Code of
Switzerland in the Art. 22-28** groups the crimes, judging by the court that is
authorized to consider these crimes. The legislator introduced a list of crimes that
are subject to consideration in the federal courts (Art. 23 and 24), referring the rest
of the acts to the jurisdiction of canton courts. Herewith, the characteristic criterion
is the severity of the committed act.

It is necessary to state that in all three analyzed Criminal Procedure Codes
(Germany, Switzerland, and Austria) no model is encountered in a pure form.

(4) Together with the deprivation of right to use rights, gained as a result of public elections, the
convicted simultaneously loses the corresponding rights and position authority that he possessed,
except as otherwise permitted by applicable law.

(5) The court can deprive the convicted of right to publicly elect and vote for a period from two till five
years, as far as it is provided by law.

The Criminal Procedure Code of Germany entered into force in 1877, the Criminal Procedure Code
of Austria — in 1975, the Criminal Procedure Code of Switzerland - in 2011.

Die 6sterreichische Strafprozessordnung. Wien, 2012, S. 43.

Although the Criminal Code of the FRG handles such categories as grave accident (for example,
in § 212 and other), serious accident (for example, § 221 and other), the statement of what acts are
considered to be significant, grave and especially grave in the criminal procedural sense is determined
only in the Criminal Procedure Code.

18 Trefilov, A. Sistema UPK FRG. Saarbrucken, 2011, pp. 130-132 (in Russian).

19 Tbid., pp. 145-149.

2 Ibid,, pp. 151-156.

More detailed information about the tendencies in this sphere: Trefilov, A. The latest trends in the
development of the system of the Criminal procedure code of Germany and its institutions / works of
the young researchers of comparative law. M., HSE, 2011, No. 4. pp. 45-50 (in Russian).

Trefilov, A. New Code of criminal procedure of Switzerland: comment and transfer. Moscow, 2011,
Pp- 22-26 (in Russian).
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They are “neighbouring” in different chapters of the Criminal Procedure Code and
interchange is differentiated by the legislator’s procedural institutes.

What institutes of the criminal procedure are influenced by the classification
of criminal acts in the Criminal Procedure Code of Germany, Austria and
Switzerland? If not to consider technical regulations, then, as it is introduced by
the researchers of the criminal procedural law of the considered countries, the
classification of criminal acts is the means of criminal procedural differentiation
of the five main institutes.

The first of these is the accusation institute. It is to be recalled, that, based on
§ 140 Abs. 1 No 2 of the Criminal Procedure Code of Germany, the person accused
of crime has a right court-appointed lawyer, if he does not apply for appointment
of the lawyer for his defense. The Criminal Code and Criminal Procedure Code of
the Federal Republic of Germany single out the acts that are prosecuted only upon
complaint,”® and the other acts, the criminal prosecution of the guilty thereof
is implemented ex officio.** Among the latest legislative innovations, it must be
noted that, in accordance with the outstanding professor Patric Guidon, the new
Criminal Procedure Code of the Switzerland “withdraws from the simplification
of the criminal procedure, particularly from known .. institute of the procedure of
the private charge. The cause of this lies in that fact that the legislator to the great
extent does not free the criminal procedure, ongoing in the general order, from this
institute”.”® Thereby, within the given law and order, without separating the private
charges into separate category, the legislator anticipates some peculiarities during its
hearing in the general order.

The second institution to be discussed is jurisdiction.”® Judgment in cases
concerning offenses can be passed by a judge sitting alone (§ 407 of the Code of
Criminal Procedure of Germany), and the criminal cases pertaining to a committed
crime cannot be terminated on the basis of Art. 153, 153a, 154d of the CCP of
Germany.”

Art. 297 of the CCP of Australia divides the criminal acts into four groups,
depending on the level of court (District Court, Land Tribunal, the Supreme Land
Tribunal and the Supreme Court), which is empowered to consider the respective
cases. Herewith, a criminal procedure legislator after the criminal legal one takes
into account the gravity of crimes and offenses.

The third of the institutions is expressed through investigative activities. One
of the newest trends in criminal process development is expressed by the fact that
those investigative measures, which significantly affect rights and freedoms of a
human and a citizen, may not be used in any criminal case, but only in the cases
pertaining the most dangerous acts. Thus, according to Art. 100 c of the CCP of
FRG,? is it allowed to hear and record of phrases spoken at home by using technical

% See, i.e., Schall, H. Hausbesetzungen im Lichte der Auslegung des § 123 StGB. Neue Zeitschrift fiir
Strafrecht, 1983, Heft 6, S. 241-247.
Because of position (lat.).

Guidon, P. Die Schweizerische Strafprozessordnung. Jusletter 15. September 2008 (translated into
Russian by Trefilov, A. A.).
The question about investigative jurisdiction in the examined laws and orders is not actual because
data of the CCP does not stipulate for division of pre-trial proceedings into inquiry and investigation
in Russian sense of these procedural categories.
See details: Beulke, W. Criminal procedural law of Germany. 6hed., Krasnoyarsk, 2004, p. 34.
Die osterreichische Strafprozessordnung. Wien, 2012, S. 51-52.
2 Trefilov, A. Sistema UPK FRG. Saarbrucken, 2011, pp. 151-156 (in Russian).
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means, without informing the involved persons, if the facts confirm the suspicion

that someone has commenced upon an especially serious crime.

The measures of procedural compulsion can be considered as the fourth
institution. Choosing of the measures that significantly invade the sphere of
individual’s constitutional rights directly depends on the gravity of the crime
incriminated to the accused person. For example, according to Art. 221, the CCP of
Switzerland.*

1. Pre-trial detention and trial detention are allowed only when the accused person
is strongly suspected of having committed a crime or a criminal offense and
there are serious reasons to fear that the person:

a. will escape to avoid involvement in criminal proceedings or expected

sanction;

b. will influence the persons or evidence to prevent establishment of the truth; or

c. through the commitment of serious crimes or criminal offenses significantly

threatens the safety of other persons, after he/she had already made a similar
criminally punishable.

2. Detention is also allowed, if there are serious concerns that the person threatens
to commit or complete a felony crime.”*

The fifth institution is the differentiation of the proceedings according to the
case, due to the fact that during the recent years its simplified forms increasingly
appear in criminal proceedings of Germany, Austria and Switzerland. Among these,
a certain interest is caused by the proceedings associated with the pronouncing of
the order about the punishment (Art. 407-412 of the CCP of FRG*?, Art. 352-356 of
the CCP of Switzerland®). In accordance with Art. 407 of the CCP of FRG, during
the proceedings on the cases considered individually and during the proceedings,
which belong to the competence of a jury trial, in case of a criminal law offense,
upon written request of the prosecution, the legal consequences of the criminally
punishable act can be appointed by the order about punishment. According to
art. 352 of the CCP of Switzerland, if the accused person during preliminary
proceedings has answered all the questions about the circumstances of the case,
or otherwise made it sufficiently clear, the prosecution issues the order about
punishment if it definitely decides on one of the following penalties, including a
possible conditional sentence or release:

a. an administrative fine;

b. criminal fine not exceeding 180 daily rates;

c. community service not exceeding 720 hours;

d. imprisonment not exceeding 6 months.**

As we can see, in both cases the preconditions of writ proceedings are directly
related to the category of the committed crime.

3 Trefilov, A. New Code of criminal procedure of Switzerland: comment and transfer. Moscow, 2011,

p- 111. (in Russian).

Detailed particularities of Swiss system of measures of procedural compulsion: Trefilov, A. Institute
measures of procedural coercion in the code of criminal procedure in Switzerland and the criminal
procedure code of the Republic of Belarus / Actual problems of modern legal science. Minsk, 2011,
pp- 171-173 (in Russian).

32 Ibid., pp. 356-360.

3 Trefilov, A. New Code of criminal procedure of Switzerland: comment and transfer. Moscow, 2011,
pp. 174-177.

Details about development of the institution of punishment in the observed laws and orders: Trefilov,
A. A. The newest trends in development of institution of punishment in the criminal law of foreign
countries / All-Russian Journal of Scientific Publications, 2011, M., No. 6., pp. 100-104.
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Summary

Thus, the classification of the criminal act has originated in the French criminal
law and is adopted in most of the countries belonging to the continental legal family.
The Criminal Code of 1810 (Code Penal Imperial) secured a three-membered
structure of the criminal act: crime — délit — contravention. The German Criminal
Code (RGSY) of 1871 categorised all criminal acts, depending on their severity, into
three groups: crime (Verbrechen), offense (Vergehen) and violation (Ubertretunyg).
In the current CC of Germany, Switzerland and Austria, the two-member stricter
of the criminal act is adopted: crime and offense. The author analyzes the criminal
legislation and the criminal and procedural legislation of the abovementioned
countries, particularly focussing on the value of criminal actions’ categorisation into
crimes and offenses according to the criminal and a criminal procedural law of the
considered country.

The tripartite structure of the criminal act determines the punishment for
specific criminal acts: for a crime, the punishment has been a death penalty or
imprisonment; for an offense, it was imprisonment; and for violations, as a rule, the
punishment was a short-term arrest or a fine.

In the process of the criminal law reform carried out in Germany in 1974-1975,
the tripartite structure of criminal acts became binomial: the crime (Verbrechen)
and the offense (Vergehen), still preserved in the German criminal law. The criminal
violations (Ubertretungen) were eliminated, however, a part of these were attributed
to public disorder (Ordnungswidrigkeiten). The classification of the criminal offenses
(the crime and the offense) is very significant in terms of the criminal law and the
criminal procedures, which are referred to herein.

Therefore, the CC of Germany, Austria and Switzerland accepted binomial
classification of a criminal act defining a crime and an offense, based on a formal
criterion: the extent of the penalty in form of imprisonment. Considering the rich
experience of the given countries in the construction of a criminal act, the Russian
legislator could benefit from that, when reforming the legislation of Russia.
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The article contains analysis dedicated to the legal framework of the oath of the MPs in Latvia
and abroad. Taking into account that in Latvia the oath made by the members of Saeimais a new
institution, which has been implemented only in year 2002, the article contains a comparative
analysis about the following topics: content of the oaths of MPs in various states; the legal
framework of the procedure for taking the oath; consequences, if an MP has not taken the oath
properly or has refused to take it. As a consequence of the recent political events in Latvia,
where the questions concerning the breach of the oath of MPs and liability of MPs were widely
discussed (also on the parliamentary level), the analysis within the framework of this article
focuses on the legal framework of the breach of the oath, with an emphasis on the constitutional
framework and practice of Lithuania. Lithuania is one of the rare states in the world, in which
the procedure of dismissal (impeachment) is used against MPs if they have breached the
oath. Moreover, it has been used in practice several times, therefore the legal framework and
practice of the neighboring state can give a certain lesson to the states, which only consider the
implementation of such a procedure of constitutional liability.
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Lai ari zveérests ir muZzsens modelis uzticibas soliSanai un, ka noradits tiesibu
zinatné,' pirmie juridiskie dokumenti, kuri satur zvérestu formulas, ir apméram
5 tk. gadu seni, Latvija Saeimas deputatu zvérests ir salidzino$i jauna procediira, jo
Satversmé deputata svinigais solijums (zvérests) tika nostiprinats tikai 2002. gada.
Satversmes lidz tam lakoniskais 18. pants, kur$ noteica, ka Saeima pati parbauda
savu loceklu pilnvaras, tika papildinats ar sviniga solijjuma (zvéresta) reguléjumu.?

Kops 2002. gada Satversmes 18. pants nosaka: “Saeimas locekla pilnvaras iegust
Saeima ievéléta persona, ja ta Saeimas sédé dod $adu svinigu solijumu: “Es, uznemo-
ties Saeimas deputata amata pienakumus, Latvijas tautas prieksa zvéru (svinigi solu)
bt uzticigs Latvijai, stiprinat tas suverenitati un latviesu valodu ka vienigo valsts
valodu, aizstavét Latviju ka neatkarigu un demokratisku valsti, savus pienakumus
pildit godpratigi un péc labakas apzinas. Es apnemos ievérot Latvijas Satversmi un
likumus.”® 2002. gada sviniga solijuma reguléjums tika nostiprinats ari Saeimas
kartibas rulli, kur lidzas sviniga solijjuma tekstam isi noteikta sviniga solijjuma
dosanas kartiba. Saeimas deputata svinigais solijjums 2002. gada Satversmé tika
ieklauts vienlaikus ar citiem Satversmes grozijumiem, kuri attiecas uz latviesu va-
lodas ka valsts valodas ciesaku nostiprinasanu Satversmé. Latviesu valodas ka vieni-
gas valsts valodas aizsardziba ari ir viens no Saeimas deputata zvéresta minétajiem
deputata solijjumiem.*

Pretstata Saeimas deputata zvérestam Valsts prezidenta zvérests gan Satver-
smé tika ietverts jau kop$ Satversmes pienemsanas, un $o svinigo solijjumu saturs
atskiras.

Saeimas loceklu zvéresta jautajums pédéjo gadu laika vairakkart dazadu juridis-
ku apsvérumu dél ir nonacis diskusiju krustugunis.

Pieméram, 2011. gada, uz savu pirmo sédi sanakot 11. Saeimas sasaukumam, un
2014. gada novembri, uz pirmo sédi sanakot 12. Saeimas sasaukumam, plasas dis-
kusijas raisija jautajums par iespéju dot svinigo solijumu latgalie$u valoda (soljjuma
dosanu latgaliesu valoda bija izvéléjusies no Latgales vélésanu apgabala ievélétie Sa-
eimas locekli Gunars Igaunis un Juris Vilums). Par $o jautajumu juridiskas disku-
sijas viedokli bija izteiku$i daudzi juristi,” un, lai arl iepriek$éja Saeima 2011. gada
strikti ievéroja prasibu, ka zvérests janodod latviesu literaraja valoda, 2014. gada

Osipova, S. Zvérests ir sena tradicija, kur jaievéro preciza forma. Jurista Vards, 2011. 25. oktobris,
Nr. 43 (690).
Latvijas Republikas Satversme (15.02.1922): Latvijas Republikas likums. Pieejams: www.lv.lv [aplikots
21.06.2015.].
Grozijumi Latvijas Republikas Satversmeé (30.04.2002): Latvijas Republikas likums. Pieejams: www.
lv.lv [aplikots 21.06.2015.].
Piez. — vienlaikus tika grozits Satversmes 21. pants, nosakot, ka Saeimas darba valoda ir latviesu
valoda, 101. pants, nosakot, ka pasvaldibu darba valoda ir latvie$u valoda, un 104. pants, precizéjot,
ka ikvienam ir tiesibas sanemt atbildi no valsts un pasvaldibu iestadém latvie$u valoda. Grozijumi
Latvijas Republikas Satversmé: Latvijas Republikas likums. Latvijas Véstnesis, 2002. Nr. 70 (2645).
5 Sk.: Jurista Vards, 2011. 25. oktobris, Nr. 43 (690).
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12. sasaukuma Saeima Java solijumu nodot ari latgaliesu valoda, tadéjadi mainot
lidz §im stingro pieeju, ka svinigais soljjums nododams tikai Satversmé ierakstitaja
literaraja valoda.®

2012. gada zvéresta jautajums kluva aktuals péc tam, kad, nenemot véra zvéres-
ta ieklauto apnemsanos stiprinat latviesu valodu ka vienigo valsts valodu, Saeimas
deputats Nikolajs Kabanovs (politisko partiju apvieniba “Saskanas Centrs”) bija pa-
rakstijis veletaju iesniegto priekslikumu Latvija noteikt krievu valodai otras oficialas
valodas statusu, ka rezultata Latvijas pilsoni pirmo reizi izmantoja Saeimas kartibas
rulli paredzéto kolektiva iesnieguma procediiru’ un ierosinaja Latvijas normativajos
aktos nostiprinat atbildibu par deputata zvéresta parkapumu un deputata mandata
zaudéSanu. Pamatojoties uz Saeimas lémumu, Tieslietu ministrijai tika uzdots saga-
tavot likumprojektu §1 jautajuma reguléjuma,® tas ari tika izdarits, tacu 2014. gada
februari Saeimas Juridiskas komisijas sédé $is likumprojekts vairaku iemeslu dé]
sanéma kritiku un deputati noradija uz nepiecieS$amibu turpinat diskusiju par zve-
resta lausanas sekam un kartibu, ka deputats saucams pie atbildibas par zvéresta
parkapsanu.

Savukart 2014. gada rudeni sviniga solijuma konteksta diskusijas raisija jauta-
jums, vai toposajam Saeimas loceklim, zinot, ka vin$ nevélas veikt deputata piena-
kumus un plano atteikties no mandata, ir obligati janodod zvérests, lai talit péc tam
no ta atteiktos.’

Turpmak raksta salidzino$a aspekta tiks analizéts parlamenta deputatu zvéresta
saturs dazadas Eiropas valstis, zvéresta dosanas kartiba un atbildibas par zvéresta
parkapsanu reguléjums. Ierobezota raksta apjoma dél jautajums par zvéresta nodo-
$anu latgalieSu valoda nebts $1 raksta izpétes priekSmets, nemot veéra, ka $is jauta-
jums jau ir salidzino$i plasi analizéts Latvijas tiesibu zinatné un 2014. gada Saeimas
izvéléto celu pienemt zvérestu latgalie$u valoda autore uzskata par atbalstamu.

1. Deputatu zvéresta un sviniga solijuma jédziens un to nozime

Lai ari sakotnéji varétu skist, ka parlamenta loceklu zvéresti pastav visas valstis,
tomér ir diezgan daudz valstu, kur $ads institats nepastav. Pieméram, no Eiropas
valstim deputatu zvérests nav sastopams Irija, Italija, Slovénija, Somija, Spanija,
Zviedrija, Portugalé, Ungarija, Francija u. c.

Tacu tajas valstis, kur deputata zvérests pastav, tas ir ne vien simbolisks un svi-
nigs zests, bet zvérestam ir ari juridiska nozime, jo zvéresta nodosana ir prieksno-
teikums, lai persona iegiitu deputata mandatu. Latvija Satversmes 18. pants noteic,
ka Saeimas locekla pilnvaras iegiist Saeima ievéléta persona, ja ta Saeimas sédé
dod $adu svinigu solijjumu: “Es, uznemoties Saeimas deputata amata pienakumus,

¢ Sk.: Deputata Viluma latgaliski doto zvérestu atzist par korektu; apstiprina mandatu. Pieejams: http://
www.la.lv/deputata-viluma-latgaliski-doto-zverestu-atzist-par-korektu-apstiprina-mandatu/ [aplikots
23.05.2015.].
Saeimas kartibas rullis. 5.° nod. Saeimas kartibas rullis: Latvijas Republikas likums. Latvijas Véstnesis,
1994. Nr. 96 (227); Kolektivais iesniegums “Atbildiba par Saeimas deputata zvéresta lausanu”. Pieejams:
https://manabalss.lv/atbild-ba-par-saeimas-deput-ta-zv-resta-lau-anu/show [aplikots 12.06.2015.].
Par Latvijas pilsonu kolektiva iesnieguma “Atbildiba par Saeimas deputata zvéresta lausanu” turpmako
virzibu: Saeimas pazinojums. Latvijas Véstnesis, 2012. 19. septembris, Nr. 148 (4751).
Piez. Par vélmi atteikties no 12. Saeimas vélésanas iegta deputata mandata pazinoja politiskas
partijas “Vienotiba” Saeimas deputats Janis Junkurs. Sk.: Lastovskis, E, Zukova, K. Pirmaja Saeimas
sédeé izgazas Junkura méginajums atteikties no mandata. Publicéts 2014. gada 4. novembri. Pieejams:
http://www.delfi.lv/news/national/politics/pirmaja-saeimas-sede-izgazas-junkura-meginajums-
atteikties-no-mandata [aplikots 15.05.2015.].
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Latvijas tautas prieksa zvéru (svinigi solu) but uzticigs Latvijai, stiprinat tas suvere-
nitati un latvie$u valodu ka vienigo valsts valodu, aizstavét Latviju ka neatkarigu un
demokratisku valsti, savus pienakumus pildit godpratigi un péc labakas apzinas. Es
apnemos ievérot Latvijas Satversmi un likumus.” Ari Saeimas kartibas rulla 3. panta
ceturtaja dala noteikts, ka tikai péc sviniga soljjuma dosanas Saeima lemj par depu-
tatu pilnvaram.

Latvijas normativajos aktos — Satversmé un Saeimas kartibas rulli - deputatiem
tiek paredzéta alternativa, t. i., varda “zvéru” vieta var teikt “svinigi solu”. Savulaik,
2002. gada, apspriezot minéto Satversmes grozijumu projektu, jautajums par $o ter-
minu lietojumu raisija plasas diskusijas likumprojekta 3. lasijuma.'’ Dazi deputati
uzskatija, ka lietojams termins “zvérests”, jo tas esot nopietnaks, daudz stingraks un
konkrétaks, turpretim solijumus varot ari nepildit. Ka noradijusi konstitucionalo
tiesibu eksperti,' iespéja lietot vienu no Siem terminiem péc personas izvéles tika
apzinata jau 1994. gada, apspriezot Pilsonibas likumu, kad kada religiska organi-
zacija ladza iespéju paredzét iespéju dot solijumu, jo vinu religiskie uzskati nelauj
zverét.!?

Pienemot deputatu zvéresta tiesisko reguléjumu, tika noteikts, ka Saeimas lo-
cekliem ir tiesibas izvéléties alternativu formu - svinigi solit vai zvérét. Ka novérots
Saeimas praksé, biezak deputati izvélas lietot zvéresta formu.!? Valsts prezidenta svi-
nigaja soljjuma (Satversmes 40. pants) gan minéts tikai termins “es zvéru”.

Valsts amatpersonu zvérestus médz klasificét vai nu ka pozitivus zvérestus, vai
negativus zvérestus.'* Péc parlamenta loceklu zvérestos ietverta satura tie galveno-
kart ir formuléti ka pozitivi zvéresti (an affirmative oath - anglu val.), jo tajos izpau-
zas solijums atbalstit pastavoso valsts konstitucionalo iekartu, ievérot normativos
aktus, pildit savus pienakumus godpratigi u. tml. Turpretim negativie zvéresti aplie-
cina, ka persona nav veikusi kadas noteiktas darbibas pagatne.'®

2. Zveérestu saturs

Saskana ar Satversmes 18. panta nostiprinato zvéresta saturu (formulu) Saeimas
loceklis sola:

1) but uzticigs Latvijai,

2) stiprinat tas suverenitati,

3) stiprinat latvie$u valodu ka vienigo valsts valodu,

4) aizstaveét Latviju ka neatkarigu un demokratisku valsti,

5) savus pienakumus pildit godpratigi un péc labakas apzinas,

6) ievérot Latvijas Satversmi un likumus.

2002. gada, kad Saeima tika apspriests toposais deputatu zvéresta reguléjums,
lielakie iebildumi pret ta saturu bija frakcijas “Par cilvektiesibam vienota Latvija”

Latvijas Republikas 7. Saeimas 30.04.2002. sédes stenogramma. Pieejams: http://saeima.lv/steno/2002/
st_3004/st3004.htm [aplukots 08.04.2015.].
Kusins, G. Oficialaja sazina, arl Saeimas debatés jalieto latviesu literara valoda. G. Kusina intervija
“Jurista Varda” galvenajai redaktorei D. Gailitei. Jurista Vards, 2011. 25. oktobris, Nr. 43, 12. Ipp.
Lidzigi ari Apvienotaja Karalisté tiku$i noskirti termini affirm un swear. Sk.: The difference
between ‘affirmation’ and ‘oath’ Pieejams: http://www.bbc.com/news/magazine-32809040 [aplikots
12.04.2015.].
Kusins, G. Oficialaja sazina, arl Saeimas debatés jalieto latviesu literara valoda. G. Kusina intervija
“Jurista Varda” galvenajai redaktorei D. Gailitei. Jurista Vards, 2011. 25. oktobris, Nr. 43, 13. Ipp.
" Nowak, J. E., Rotunda, R. D. Constitutional Law. St. Paul, 1995, p. 1125. Citéts péc: Pleps, J. Par
zvéré$anu un uzmanibas vértu precedentu. Jurista Vards, 2003. 20. augusts, Nr. 29 (287).
Turpat.
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(PCTVL) deputatiem, jo neesot skaidrs, kapéc solijjuma esot izcelti tikai dazi Sa-
tversmes panti — valsts suverenitate, valsts valoda, Latvija ka neatkariga un demo-
kratiska valsts, bet ignoréti citi ne mazak svarigi tas panti vai pat veselas sadalas -
valsts karogs, valsts teritoriala nedalamiba, cilvéka pamattiesibas.'

Latvija deputatu zvérests ir bez religioza satura. Ir valstis, kur religiozais saturs
jau ir dala no solijjuma formulas, bet citas valstis tiek pieminéts, ka deputati var
papildinat zvérestu ar religiozu lagumu, kas visbiezak ir teikums “Lai Dievs man
palidz”. Pieméram, Lietuvas zvéresta formulas pédéjais zveresta teikums ari ir “Lai
Dievs man palidz”, tacu deputatiem ir tiesibas $o teikumu neteikt (sk. Lietuvas Re-
publikas Konstitiicijas 5. pantu). Religiozs zvéresta saturs ir Griekija, kur standarta
zvérests tiek dots Svétas Trisvienibas varda, t. i., “Es zvéru Svétas Trisvienibas varda
saglabat uzticibu savai valstij, demokratiskai valsts formai, konstitiicijas un likumu
ievérosanu un pildit savus pienakumus apzinigi” (59. pants). Deputati, kuri parstav
citu ticibu, zvérestu var nodot atbilstosi savai ticibai. Nesen, kad 2015. gada uz pir-
mo sédi sanaca jaunievélétais Griekijas parlaments, kads musulmanu deputats zvé-
réja Allaha varda," turklat Griekijas eso$a parlamenta sasaukums no iepriek$éjiem
at$kiras ar to, ka pirmo reizi vairums deputatu bija izvéléjusies nedot religiozo zve-
restu, bet t. s. politisko zvérestu. Jautajums par deputatu zvérestiem ir ticis skatits
ari Eiropas Cilvéktiesibu tiesa, un $§i tiesa ir noradijusi, ka deputatiem nedrikst pra-
sit zvérét kadai domingjosai religijai, jo tas butu uzskatams par Eiropas Cilvéktiesi-
bu un pamatbrivibu aizsardzibas konvencijas 9. panta parkapumu.'®

Dazadu valstu zvérestu tekstos jeb formulas ir loti daudz lidzibu. Visbiezakie
solijumi ir ievérot valsts likumus un konstitaciju, sargat valsts neatkaribu, dominé
solijjums but lojalam valstij un tas konstitucionalajai iekartai.

Salidzinajuma ar citu valstu deputatu zvérestiem Latvija ir diezgan izvérsts
solijums (t. i., zvérests satur daudzas appems$anas). Saturiski at$kiriga no citu
valstu zvérestiem ir Saeimas deputata appemsanas stiprinat latvieSu valodu ka
vienigo valsts valodu. Savukart, pieméram, Lietuva un Kipra, ir salidzinosi reti
lietots soljjums aizsargat valsts teritorialo integritati. Deputatu zvérestu saturs ta-
déjadi ari sniedz ieskatu konkrétas valsts vértibas un valsts pastavé$anai nozimigos
jautajumos.

Divpalatu parlamentos ierasts, ka zvérestus dod abu palatu deputati un to saturs
ir vienads. Ar vésturiskam tradicijam bagats ir Apvienotas Karalistes deputatu zvé-
rests, kura reguléjums saknojas jau 1868. gada Zveérestu likuma. Saja valsti deputats
zvér uzticibu monarham un ta pécte¢iem — atkariba no monarha tiek mainits saturs,
jo tas tiek adreséts konkrétajam monarham, pieméram, patlaban tiek zvéréta uzti-
ciba Vinas Majestatei karalienei Elizabetei un vinas mantiniekiem un pécteciem.
Apvienotaja Karalisté zveérests ir jadod anglu valoda, bet péc ta fakultativi zvérestu

16 Latvijas Republikas 7. Saeimas 30.04.2002. sédes stenogramma. Pieejams: http://saeima.lv/steno/2002/
st_3004/st3004.htm [aplukots 08.04.2015.].

17" Zikakou, I. Greek Parliament Members Take Oath to Christ, Allah and their Honor: Pieejams: http://
greece.greekreporter.com/2015/02/05/greek-parliament-members-take-oath-to-christ-allah-and-their-
honor/#sthash.qXylUf4m.dpuf [aplakots 19.05.2015.].

8 Buscarini and others v. San Marino, ECtHR, Judgment 18.02.1999. No. 24645/94. Pieejams: http://
hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58915 [aplikots 23.02.2015.]. Piez.: Konvenci-
jas 9. panta pirmaja dala noteikts: “Ikvienam cilvékam ir tiesibas uz domu, apzinas un religijas brivibu;
§1s tiesibas ietver ari brivibu mainit savu religisko parliecibu vai ticibu un nodoties savai religijai vai
ticibai, ka vienatné, ta kopa ar citiem, piekopjot kultu, izpildot religiskas vai ritualas ceremonijas un
sludinot macibu”
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var nodot ari skotu, velsie$u vai kornvolieSu valoda.”” Péc Apvienotas Karalistes
parauga ir veidots ari t. s. Britu nacijas sadraudzibas valsts Kanadas deputatu zve-
rests, kura Kanadas parlamenta locekli sola uzticibu Kanadas valsts galvai - vinas
majestatei Elizabetei.?’

3. Zvéresta nodosana ka priekSnoteikums deputata mandata ieguvei

Satversmes 18. panta 2. teikums nosaka: “Saeimas locekla pilnvaras iegtist Saei-
ma ievéléta persona, ja ta Saeimas sédé dod $adu svinigu solijumu: “Es, uznemoties
Saeimas deputata amata pienakumus, Latvijas tautas prieks$a zvéru (svinigi solu) ..”.”

Si $kietami vienkarsa norma 2014. gada nogalé, sanakot 12. Saeimas sasauku-
mam, raisija plasas juridiskas diskusijas, jo isi péc vélésanu rezultatu pazinosanas
(kameér veél nebija konstitugjies jaunais 12. Saeimas sasaukums) no politiskas partijas
“Vienotiba” ievélétais Saeimas loceklis Janis Junkurs pazinoja, ka atteiksies no sava
deputata mandata (pamatojot to ar darba piedavajumu arvalstis), tomér vinam tika
uzlikts par pienakumu nodot 12. Saeimas pirmaja sédé svinigo solijumu, lai uzreiz
péc tam parakstitu iesniegumu par atteikS§anos no deputata mandata. Lai arl $ada
konstrukcija no Saeimas darbibas noteiktibas aspekta vértéjama ka drosa, tomér au-
tores ieskata ar $adu soli tiek noniveléts deputata zvérests, nemot véra, ka persona,
jau skaidri zinot, ka nevélésies pildit deputata pienakumus, tomér svinigi sola sava
deputata darbiba ievérot visus zvéresta ietvertos solijumus. Tada gadjjuma svinigais
solijums klast par tuk$u formalitati. Turklat par piedali$anos sédé, kura nodod zve-
restu, deputatam vel tiek izmaksata darba alga.?!

Parasti to valstu, kuras pastav deputata zvérests, konstitiicijas tiesi ir noteikts, ka
gadijuma, ja deputats atsakas dot zvérestu, uzskatams, ka vins$ no sava mandata ir
atteicies (pieméram, $ads reguléjums ir Lietuva,?? Cehija,? Slovakija,** Malta,?® Po-
lija*). Apvienotaja Karalisté noteikts, ka par zvéresta nenodo$anu parlamentarietis
var ari tikt sodits ar 500 marcinu soda naudu.?”

Protams, citadi batu vértéjams jautajums, ja deputats objektivu iemeslu dé] ne-
varétu ierasties uz pirmo parlamenta sasaukuma svinigo sédi - tad vinam ir tiesibas
nodot svinigo solijumu nakamaja Saeimas sédé, kura vin$ piedalitos. Salidzinaju-
mam janorada, ka, pieméram, 2007. gada pienemtaja Valsts prezidenta ievélésanas

Oaths Act (1978). Pieejams: http://www.legislation.gov.uk/ukpga/1978/19/introduction [aplikots
17.05.2015.].
Bedard, M., Robertson, ]. R. Oaths of allegiance and the Canadian House of Commons. Pieejams:
http://www.parl.gc.ca/Content/LOP/researchpublications/bp241-e.htm [aplikots 17.05.2015.].
Junkurs par deputata zvéresta nodosanu sanémis algu, esot to ziedojis labdaribai. Pieejams: http://www.
diena.lv/ latvija/politika/junkurs-par-deputata-zveresta-nodosanu-sanemis-algu-esot-to-ziedojis-
labdaribai-14082007 [aplakots 17.05.2015.].
Lietuvas konstittcijas 59. pants (Constitution of the Republic of Lithuania). Pieejams: http://www3.Irs.
It/home/Konstitucija/Constitution.htm [aplukots 15.05.2015.].
Cehijas konstitiicijas 25. pants (Constitution of the Czech Republic). Pieejams: http://www.psp.cz/cgi-
bin/eng/docs/laws/1993/1.html [aplikots 15.05.2015.].
Slovakijas konstitacijas 75. pants (The Constitution of the Slovak Republic). Pieejams: http://www.
slovakia.org/sk-constitution.htm [aplikots 15.05.2015.].
Maltas konstitucijas 68. pants (Constitution of Malta). Pieejams: http://www.constitution.org/cons/
malta/chapt0.pdf [aplakots 15.05.2015.].
% Polijas konstittcijas 104. panta 3. dala (The Constitution of the Republic of Poland). Pieejams: http://

www.sejm.gov.pl/prawo/ konst/angielski/kon1.htm [aplakots 15.05.2015.].

¥ Latvijas Republikas Tieslietu ministrijas 01.11.2012. véstule Nr. 1-11/4064 Latvijas Republikas Saeimai.
Pieejams: http://home. lu.lv/~rbalodis/Publikacijas/Constitutional_Law/Deputatu_Zverests_TM-2012.
pdf [aplakots 12.06.2015.].

20

21

22

23

24

25



140 Juridiska zinatne / Law, No. 8, 2015

likuma (14. panta) ir noteikts, ka gadijuma, ja jaunievélétais Valsts prezidents at-
sakas dot svinigo solijjumu Saeimas Prezidija noteiktaja diena, tiek rikotas jaunas
Valsts prezidenta vélésanas. Kad 2002. gada Saeima likumprojekta izskatiSanas gaita
tika apspriests Satversmé nostiprinamais sviniga solijjuma reguléjums, 1. lasijuma
bija paredzéts noteikt, ka deputati var zaudét mandatu, ja vini nenodod $o soliju-
mu.?® Vélakajos lasijumos gan $is teikums tika iznemts. No Saeimas stenogrammam
secinams, ka deputatu sviniga soljjuma do$anas kartiba un sekas esot tikusas veido-
tas analogas Valsts prezidenta zvérestam.

Ja turpmak rastos situacijas, kad kads Saeimas loceklis jau pirms zvéresta nodo-
$anas pazinotu, ka nevélas uznemties deputata pienakumus, autores ieskata tomér
nebiitu nepiecie$ams $ai personai uzlikt par pienakumu obligati nodot zvérestu, lai
no ta atteiktos, jo $ada kartiba nonak pretruna zvéresta institata jégai un mérkim.

Juristu diskusijas izskanéjusi doma, ka zvéresta do$ana, kaut ari deputats péc
tam uzreiz pazino par mandata nolik$anu, esot nepiecie$ama ta iemesla deél, lai par-
liecinatos, vai deputats labpratigi atsakas no amata (pieméram, vai tas nav noticis
spaidu rezultata). Tomér sads pienémums ir saméra kritiski vértéjams, jo zvéresta
dosana un talitéja atteikSanas no mandata automatiski neizslédz situaciju, ka pret
deputatu tiek lietoti spaidi. Nav $aubu, ka atteikties no mandata deputats varétu ti-
kai parlamenta prieks$a. Tomér formala zvéresta dosana pirms atteik$anas no ta nav
atbalstama. Vislabakais risinajums $ados gadijjumos butu, ja Saeimas loceklis par-
lamenta pazinotu, ka vin$ atsakas uznemties deputata amatu. Publiska atteik§anas
dot zvérestu butu pietiekama un pielidzinama atteikumam pienemt deputata man-
datu. Teorétiski nav izslédzama situacija, ka deputata amata kandidats péc ievélésa-
nas kadu butisku notikumu dé| ir secinajis, ka zvéresta ietvertie soljjumi ir kluvusi
pretéji vina vértibam un parliecibai, ka vins$ ir vilies valsts iekarta vai tml. un tade]
nevélas but par tautas prieksstavi $ada valsti. Tada gadijuma formals pienakums ob-
ligati nodot savai parliecibai pretéju zvérestu, lai uzreiz atteiktos no mandata, var
nonakt ari pretruna personas domu un apzinas brivibai. Turklat obligats pienakums
nodot zvérestu, lai uzreiz atteiktos no mandata, var radit bezizeju situacijas, ja per-
sona kategoriski atsakas ierasties Saeima nodot zvérestu.

4. Zveresta nodosanas procediira

Saeimas kartibas rulla 3. pants noteic, ka péc Mandatu un iesniegumu ko-
misijas zinojuma Saeimas locekli alfabétiska seciba Saeimas sédé dod svinigu
solijumu. Péc sviniga solijuma doSanas Saeima lemj par deputatu pilnvaram
(Satversmes 18. pants).

Dodot zvérestu, ikviena valsti ir jaievéro noteikta procediira, un galvenais ir ne-
sajaukt zvéresta tekstu, jo $ads zvérests nav spéka. Satversmes 18. pants satur Saei-
mas deputata zvéresta formulu, un, izrunajot tikai o formulu, zvérests ir speka. Ja
deputats izrunajis kadu citu formulu, kaut ari Joti lidzigu péc satura, vin$ nav node-
vis zverestu.”

Latvija deputata svinigais soljjums tiek nodots mutiski, un to, vai tas tiek precizi
nodots, izvérté Saeimas priek$sédétajs (sédes vaditajs). Sédes vaditajs izskir, vai zve-
rests ir uzskatams par nodotu. Ka liecina prakse, dazkart atseviskiem deputatiem

% Latvijas Republikas 7. Saeimas 20.03.2002. sédes stenogramma. Pieejams: http://saeima.lv/steno/2002/
st_2003/st2003.htm [aplukots 23.05.2015.].

2 Osipova, S. Zvérests ir sena tradicija, kur jaievéro preciza forma. Jurista Vards, 2011. 25. oktobris,
Nr. 43 (690).
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nacies atkartot solijjuma formulu vairakkart, lidz zvérests ticis nodots precizi. Soli-
jumu Saeimas loceklis apliecina ar parakstu.

Nav pielaujams zvérestu ne papildinat ar citiem vardiem, ne izlaist tekstu, jo, ka
savulaik noradijis Saeimas Juridiska biroja vaditajs G. Kusin$ - tada gadijuma truk-
tu objektivu kritériju par to, kuru vardu drikst izlaist, bet kuru ne.*® Iestarpinajumu
lieto$anas aizliegums gan nenozimé, ka deputats nedrikst papildinat svinigo soliju-
mu ar savu vardu un uzvardu. Sakotnéji, kad Saeima 1. lasijumam tika piedavata
Satversmes 18. panta redakcija, taja bija paredzéts, ka solijjuma péc varda “es” bus ie-
starpinams deputata vards un uzvards, ta¢u Saeima noléma no ta atteikties. Ka lieci-
na prakse, vairaki deputati izmanto So iespéju, nosaucot ari savu vardu un uzvardu.

Ka jau iepriek§ minéts, vairakas valstis ir paredzétas deputatu tiesibas péc savas
izvéles papildinat zvérestu ar religiska satura teikumu, pieméram, “Lai palidz man
Dievs” vai tml. Latvija tas nav paredzéts, un Saeimas priekssédétajam ka sédes vadi-
tajam butu jaizverteé, vai tas ir akceptéjams, tacu autores ieskata $adas formas lieto-
$ana nebutu uzskatama par nepilnibu, vél jo vairak ta iemesla dél, ka ari Satversmes
preambula ir nostiprinatas kristigas vertibas.*!

Skrupuloza zvéresta nodosanas forma tiek uzskatita par nepiecie$amibu ari
citas valstis. Vairakas valstis parlamenta loceklu zvéresta nodos$anas izvértésana
paredz iesaistit konstitucionalo tiesu. Pieméram, Austrija gadijjuma, ja zvéresta no-
dosanas procedura bijusas nepilnibas (neprecizs zvérests, zvérests dots ar atrunam,
iebildém vai vispar deputats atsakas zvérét), par to tiek informéta Konstitucionala
tiesa, kura var nolemt, ka deputats ir zaudéjis savu mandatu.** Lietuva savukart Lie-
tuvas Konstitucionalas tiesas priekssédétajs vai vina prombitnes gadijuma cits $is
tiesas tiesnesis vada zvéresta nodos$anas proceduru. Lietuvas Seima deputatiem ari
ir japaraksta zvéresta solijjuma teksts, kuru péc tam iesniedz izvértésanai Konsti-
tucionalas tiesas priek$sédétajam vai tiesnesim, kur$ piedalijies zvéresta nodosanas
procedura.®

Saeimas deputata zvéresta adresats ir Latvijas tauta — 1idzigi tas ir ari citas repub-
likas, savukart monarhijas $is solijjums tradicionali tiek adreséts monarham. Saeima
zveérests tiek nodots no tribines (ja vien personai nav kustibu ierobezojumu), un zalé
sédosie deputati ari seko lidzi §im procesam. Var piekrist secinajumam, ka tadéjadi
netie$a veida realizéjas zvéresta teksta ietverta doma, ka zvérests tiek dots Latvijas
tautas prieksa.**

Salidzinajuma ar daudzu citu valstu reguléjumu Latvija reguléjums par zvérestu
un atbildibu zvéresta lausanas gadjjuma ir sameéra lakonisks. Pretstats tam ir Lietu-
va, kur Seima statatos ir salidzino$i detalizéta kartiba, pieméram, Lietuva noteikts,
ka zvéresta nolasi$anas laika Seima loceklim jatur roka uz konstitucijas,” ari Slo-
vakijas parlamenta darbibas likuma ir diezgan izversts zvéresta do$anas reguléjums

3 Kusing, G. Oficialaja sazina, ari Saeimas debatés jalieto latvieSu literara valoda. Intervija “Jurista

Varda” galvenajai redaktorei D. Gailitei. Jurista Vards, 2011. 25. oktobris, Nr. 43, 13. Ipp.

Latvijas Republikas Satversmes komentari. Ievads. I nodala Visparéjie noteikumi. Autoru kolektivs
prof. R. Baloza zinatniska redakcija. Riga: Latvijas Véstnesis, 2014, 132. Ipp.

Federal Law on the Rules of Procedure of the Austrian National Council. Pieejams: http://www.
parlament.gv.at/ENGL/PERK/RGES/GOGNR/ [aplikots 15.05.2015.].

Seimas of the Republic of Lithuania Statute. Pieejams: http://www3.Irs.It/pls/inter2/dokpaieska.
showdoc_e?p_id=492370 [aplikots 23.05.2015.].

Kusins, G. Oficialaja sazina, ari Saeimas debatés jalieto latviesu literara valoda. Intervija “Jurista
Varda” galvenajai redaktorei D. Gailitei. Jurista Vards, 2011. 25. oktobris, Nr. 43, 13. Ipp.

Seimas of the Republic of Lithuania Statute. Pieejams: http://www3.lrs.It/pls/inter2/dokpaieska.
showdoc_e?p_id=492370 [aplukots 23.05.2015.].
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(pieméram, Seit vél tiek precizéts, ka uz konstitacijas jatur tie$i laba roka’). Origi-
nalu pieeju zvérestu nodosana ir izvéléjusies Igaunija — $aja valsti zvérestu mutiski
nolasa tikai vecakais parlamenta loceklis, bet paréjie parakstas zem zvéresta teksta,
un zvéresta lapas tiek nodotas Augstakas tiesas priek§sedétajam.”

Ideja, ka zvérests janolasa, ne vienmér bitu uzskatama par absolatu un obligatu
prieks$noteikumu deputata statusa iegi$anai, jo, pieméram, ja persona butu ar runas
traucéjumiem, tada, kas nespéj izteikt zvérestu ar veselibas probléemam saistitu ru-
nas defektu dél (piem., deputats ir kurlméms), tad zvéresta doSana bitu pielaujama
rakstveida ari pie eso$a reguléjuma. Sidos gadijumos mutiskas formas ievérogana
nebatu fundamentali svariga, jo zvéresta doSanas mérkis jebkura gadijuma tiktu
sasniegts.

5. Atbildiba par Saeimas deputata zvéresta lausanu

Ka liecina Saeimas darba materiali, nostiprinot Latvijas normativajos aktos Sa-
eimas deputatu zvéresta reguléjumu, likumdevéjs nebija planojis noteikt atbildibu
par zvéresta parkapsanu. Zvéresta mérkis ir bijis atlaut deputatam sakt pildit amata
pienakumus, un solijums bijis ka étiska, morala rakstura tiesibu norma.*®

Jautdjums par atbildibu par zvéresta parkapsanu Latvija kluva ipasi aktuals
2012. gada, kad Saeimas deputats Nikolajs Kabanovs ka vélétajs bija parakstijis vé-
létaju likumdosanas iniciativu, kura paredzéja Latvija krievu valodai noteikt otras
oficialas valsts valodas statusu.® Sis jautdjums zvéresta konteksta izraisija plasu
rezonansi, nemot véra, ka N. Kabanovs ka Saeimas deputats atbilstosi Satversmes
18. panta nostiprinatajam zvéresta reguléjumam bija zvéré&jis “stiprinat latviesu va-
lodu ka vienigo valsts valodu”, tadéjadi §1 deputata riciba bija nonakusi klaja pret-
runa deputita zvéresta saturam. So deputata ricibu atbilstosi kompetencei izvér-
téja Saeimas Mandatu, étikas un iesniegumu komisija, kura secinaja, ka deputats,
parakstidamies par Satversmes grozijumu ierosinadanu par valsts valodas statusa
pieskirsanu krievu valodai, ir parkapis Saeimas deputata étikas kodeksa 4. pantu,
un rezultata deputatam N. Kabanovam tika piemérots tolaik Saeimas kartibas rulli
paredzétais bargakais soda mérs — rakstveida bridinajums, pazinojot par to Saeimas
sédé un publicéjot [émumu laikraksta “Latvijas Véstnesis”.

Uzskatot $adu sodu par neadekvati zemu, Latvijas pilsoni, izmantojot Saeimas
kartibas rulli nostiprinata kolektiva iesnieguma procediru,*’ iesniedza Saeima
iesniegumu “Atbildiba par Saeimas deputata zvéresta lausanu”,*' rosinot Latvijas
normativajos aktos noteikt atbildibu par deputata zvéresta lausanu un deputata
mandata anuléanu, t. i., deputatu atlaiSanas jeb impi¢menta procediru. Pamatojo-
ties uz Saeimas lémumu, Tieslietu ministrijai tika uzdots sagatavot likumprojektu $1

% Act ot the National Council of the Slovak Republic on Rules of Procedure. Pieejams: http://www.nrsr.

sk/web/Static/en-US/NRSR/Dokumenty/rules_of_procedure.pdf [aplakots 23.05.2015.].

Pieejams: http://www.riigikogu.ee/en/introduction-and-history/riigikogu-tasks-organisation-work/

structure-of-riigikogu/ [aplikots 23.05.2015.]. Igaunija nav specialas konstitucionalas tiesas un

konstitucionalo kontroli veic Augstakas tiesas atsevisks departaments.

Sk.: Tieslietu ministrijas 02.08.2012. véstule Latvijas Republikas Saeimas Mandatu, étikas un iesnie-

gumu komisijai. Pieejams: titania.saeima.lv/livs/saeimasnotikumi.../PR_2014_02_04_10_00_JK.doc

[aplakots 15.05.2015.].

3 Pieejams: http://www.cvk.lv/pub/public/30159.html [aplikots 15.05.2015.].

0 Saeimas kartibas rullis. 5.> nod.

41 Latvijas Republikas 11. Saeimas Juridiskas komisijas sédes protokols Nr. 238, 04.02.2014. Pieejams:
http://titania.saeima.lv/livs/saeimasnotikumi.nsf/0/9791B9B198B7C46 AC2257C7000343B5A2Open
Document&srcv=dt. [aplikots 15.05.2015.].
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jautdjuma reguléjumam.*? 2014. gada 4. februara Saeimas Juridiskas komisijas sédé
Tieslietu ministrijas sagatavotais likumprojekts sanéma kritiku un deputati noradija
uz nepiecieSamibu turpinat diskusiju par zvéresta lausanas sekam un kartibu, kada
deputats saucams pie atbildibas par zvéresta parkapsanu.

Tieslietu ministrijas sagatavotaja likumprojekta tika piedavats Saeimas kartibas
rulli nostiprinat impi¢menta proceduru, nosakot, ka vismaz 20 Saeimas deputatiem
bitu tiesibas iesniegt Saeimas Mandatu, étikas un iesniegumu komisija lémuma
projektu par lietas ierosinasanu. Saeima izvértétu apstaklus, un gadijuma, ja depu-
tata vaina tiktu atzita, Saeima varétu pienemt lémumu par deputata izslégSanu no
Saeimas sastava. Visbeidzot, apsudzétais deputats $o lémumu varétu apstridét Sa-
tversmes tiesa. Juridiskas komisijas sédé, piedaloties ekspertiem, ieskicéjas vairaki
piedavata reguléjuma trikumi, un ta jautdjums tiesi par deputata zvéresta parkapsa-
nu talaku virzibu neguva.

Pavisam neilgi péc tam - 2014. gada 16. oktobri — gan tika pienemti grozijumi
Saeimas kartibas rulli, kas deputatiem paredz bargaku atbildibu par étikas normu
parkapumiem. To, ka Saeimas deputatam ir pienakums ievérot svinigaja soljjuma
pausto apnems$anos, expressis verbis nosaka Saeimas deputatu étikas kodeksa
4. pants: “Deputats godpratigi ievéro Saeimas deputata svinigaja solijuma pausto
apnemsanos.” Si étikas kodeksa norma nav tikai deklarativa, jo Saeimas kartibas
rullis (179. panta septita dala) nosaka atbildibu par Saeimas deputatu étikas kodeksa
parkapsanu. Saskana ar patlaban spéka esoSo reguléjumu, ja Mandatu, étikas un
iesniegumu komisija konstatéjusi Saeimas deputata étikas kodeksa parkapumu, ta
pienem vienu no $adiem motivétiem lémumiem:

1) izsaka deputatam mutvardu bridinajumu, kas tiek atziméts komisijas

protokola,

2) izsaka deputatam rakstveida bridinajumu,

3) izsaka deputatam rakstveida bridinajumu, pazino par to Saeimas sédé un

publicé komisijas léemumu oficialaja izdevuma “Latvijas Véstnesis”,

4) ierosina Saeimai liegt deputatam runat Saeimas sédé un sagatavo attiecigu

Saeimas [émuma projektu,
5) ierosina Saeimai izslégt deputatu uz 1-6 Saeimas sédém un sagatavo attiecigu
Saeimas léemuma projektu (piemérojot ménesalgas atvilkumu).*?

Tadgéjadi, ja Saeimas Mandatu, étikas un iesniegumu komisija secina, ka depu-
tats ir parkapis zvérestu, vinpam var piemérot jebkuru no minétajiem sodiem.**

Deputatus noteiktos gadijumos var izslégt no Saeimas sastava, tac¢u zvéresta
parkapums nav So gadijumu skaita. Izslégsana no Saeimas sastava noteikta Saeimas
kartibas rulla 18. panta, t. i., deputats uzskatams par izslégtu no Saeimas sastava, ja
vins$ ir notiesats par noziedzigu nodarijumu (deputats bus uzskatams par izslégtu ar
sprieduma spéka stasanas dienu). Papildus tam likuma noteiktajos gadijumos Saei-
mai ir tiesibas lemt par kada deputata izslégsanu no Saeimas sastava. Sie gadijumi
izsmelosi noteikti Saeimas kartibas rulla 18. panta otraja dala, t. i., ja péc deputata
pilnvaru apstiprinasanas tiek konstatéts, ka deputats ievéléts, parkapjot Saeimas
vélésanu likuma noteikumus; neprot valsts valodu tada apjoma, kads nepieciesams

42 Par Latvijas pilsonu kolektiva iesnieguma “Atbildiba par Saeimas deputata zvéresta lausanu” turpmako

virzibu: Saeimas pazinojums. Latvijas Véstnesis, 2012. Nr. 148 (4751).

Sodi tika padariti bargaki tiesi kolektiva iesnieguma rezultata, kad Saeima 2014. gada 16. oktobri
pienéma grozijumus Saeimas kartibas rulla 179. panta, papildinot to ar diviem jauniem sodiem, t. i,
iespé&ju liegt deputatam runat Saeimas sédé vai deputata izslég§anu no 1-6 Saeimas sédém.
Grozijumi Saeimas kartibas rulli: Latvijas Republikas likums. Latvijas Vestnesis, 2014. Nr. 218 (5278).
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profesionalo pienakumu veik$anai; ienem ar deputata mandatu nesavienojamu
amatu; vienas kartéjas sesijas laika neattaisnotu iemeslu dé] nav apmekléjis vairak
neka pusi no Saeimas sédém; izdarijis noziedzigu nodarijjumu nepieskaitamibas
stavokli vai arl péc nozieguma izdarisanas saslimis ar gara slimibu, kas atnémusi
vinam iespé&ju apzinaties savu darbibu vai to vadit.

Lidz ar to Satversmé ieviestais Saeimas deputata svinigais solijums nav saistits
ar Saeimas deputata juridisko atbildibu. Satversmé un Saeimas kartibas rulli nav
iestradata impi¢menta procedura, kas lautu juridiski konstatét sviniga solijuma lau-
$anu un raditu noteiktas juridiskas sekas — mandata zaudésanu.*> Saskana ar pasta-
voso reguléjumu Saeimas deputata zvérestu parkapumi traktéjami tikai ka Saeimas
deputata étikas kodeksa parkapumi.

6. Atbildiba par parlamenta locekla zvéresta lausanu citas valstis un
Latvijas tiesiska reguléjuma pilnveidosanas iespé&jas

Lai ari varétu skist, ka Latvijas reguléjums deputatu zvéresta parkapsanas gadi-
juma uz citu valstu fona ir parlieku liberals, jasecina, ka tas neatskiras no parlie-
cinosa vairuma citu valstu reguléjuma. Izpétes rezultata secinams, ka juridiska
atbildiba par deputatu zvéresta parkapsanu citu valstu tiesiskaja reguléjuma ir loti
reti sastopama. Tiesibu zinatné prevalé uzskats, ka deputatiem par saviem parka-
pumiem iestajas politiska atbildiba — deputati tiek politiski soditi, netiekot parveléti
$aja amata nakamajas parlamenta vélésanas.

Valstu, kuras deputatiem tiek paredzéta atbildiba par zvéresta parkapsanu, ir
skaitliski maz, un atbildibas reguléjums tajas at$kiras. Pieméram, Slovakija gadi-
juma, ja parlamenta (Nacionalas padomes) deputats ir izdarijis batisku zvéresta
parkapumu, parlamenta Mandatu un imunitates komisija ir tiesiga izskatit lietu
par butisku deputata zvéresta parkaps$anu (péc savas iniciativas vai citu deputatu
ierosinajuma). Tas notiek slégta sédé, un, konstatéjot, ka deputats batiski parkapis
zvérestu, komisija var pienemt lémumu, ar kuru rekomendé parlamentam ierosinat
attieciga deputata mandata anulédanu.*®

Niderlandes Kriminallikuma ir noteikts, ka zvéresta lauSana ir kriminali soda-
ma darbiba, un saskana ar §is valsts Kriminallikumu par $o nodarijjumu tiek pare-
dzéts lidz sesiem gadiem ilgs cietumsods vai 19 000 eiro liela soda nauda. Lidz $im
neviens deputats nav saukts pie atbildibas par $o nodarijumu. Si atbildiba ir ietverta
viena norma ar visparéjo kriminaltiesisko atbildibu par zvérestu lausanu un nepa-
tiesu liecibu snieg$anu tiesa.*’

Viena no retajam valstim, kur deputats zvéresta parkaps$anas gadijuma var zau-
dét mandatu, ir Lietuva. Lietuvas Konstitacija ir nostiprinata parlamenta loceklu
impi¢menta procedura. Lai ari pasaulé impi¢menta reguléjums ir loti izplatits, to-
meér impi¢menta procediira parasti tiek lietota Valsts prezidenta juridiskas atbildibas
konstaté$anai un iespéjamai atlaianai no amata, nevis pret parlamenta locekliem.

Ka autore secinajusi iepriek$éjos pétijjumos, analizéjot tiesi impi¢menta institatu,
impi¢ments ir augstako valsts amatpersonu atbildibas Istenosanas konstitucionala

4 Pleps, ]., Pastars, E., Plakane, I. Konstitucionalas tiesibas. Riga: Latvijas Veéstnesis, 2014, 251. Ipp.

4 Act of the National Council of the Slovak Republic On rules of Procedure, No. 350/1996. Pieejams: http://
www.nrsr.sk/web/Static/en-US/NRSR/Dokumenty/rules_of_procedure.pdf [aplikots 15.05.2015.].

7 Latvijas Republikas Tieslietu ministrijas 01.11.2012. véstule Latvijas Republikas Saeimai Nr. 1-11/4064
“Par LR Saeimas pazinojumu “Par Latvijas pilsonu kolektiva iesnieguma “Atbildiba par Saeimas
deputata zvéresta lausanu” turpmako virzibu™. Pieejams: http://home.lu.lv/~rbalodis/Publikacijas/
Constitutional_Law/Deputatu_Zverests_TM-2012.pdf [aplukots 12.06.2015.].
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rakstura procedura, kuru ierosina likumdevéjs, lai izvértétu amatpersonu vainu
prettiesisku darbibu izdarisana un lai prettiesiskas ricibas konstatésanas gadijuma
kompetenta institiicija atlaistu amatpersonu no ienemama amata.*®

Lietuvas impi¢menta reguléjums uz citu valstu fona atskiras ar to, ka $aja val-
stl impi¢menta procediirai paklauto amatpersonu subjektu loks ir loti plass, t. sk. 1
procedura piemérojama ari pret Seima locekliem.*” Turklat Lietuva §1 procedura vai-
rakkart pret Seima locekliem ir tikusi piemérota ari praksé. Nemot véra, ka Lietuvas
reguléjums nereti ir minéts ka pozitivais piemérs, péc kura varétu veidot Latvijas
Saeimas deputatu juridiskas atbildibas procediiru, turpmak plasak tiks aplikots Lie-
tuvas impi¢menta reguléjums un prakse attieciba uz parlamenta deputatiem.

Lietuvas impi¢menta procediiras reguléjums pamata reguléts Konstiticijas
74. panta, kur$ noteic, ka “Republikas prezidents, Konstitucionalas tiesas prieks-
sédétajs un tiesnesi, Augstakas tiesas priek§sédétajs un $is tiesas tiesnesi, Apelaci-
jas tiesas priek$sédétajs un $is tiesas tiesnesi, ka ari Seima locekli, kuri ir izdarijusi
batisku Konstittcijas parkapumu vai lauzusi savus zvérestus, vai, ja tiek atklats, ka
vini izdarjjusi noziedzigu nodarijumu, var ar 3/5 visu Seima loceklu balsu vaira-
kumu tikt atlaisti no amata vai var zaudét savu deputata mandatu. Sai procediirai
janotiek Seima Stataitos noteiktaja kartiba”. Detalizétaks reguléjums noteikts Seima
statiitu 8. nodala “Impi¢menta proceduras”.>

Tiesibas pieprasit impi¢menta procediras uzsaksanu ir vismaz % Seima loceklu
(pieprasijums iesniedzams rakstveida, un tas japaraksta vismaz % deputatu). Tada
gadijuma izveidojama speciala izmekléSanas komisija (ta sastav no, maksimums,
12 deputatiem, kuri parstav dazadas frakcijas). Izmeklésanas komisija sagatavo savu
zinojumu, un, ja komisijas zinojumu, kura secinats, ka ir pamats impi¢menta proce-
darai, apstiprina vismaz puse klateso$o Seima loceklu, tad tiek pienemts léemums ri-
kot impi¢menta procediru un tiek lagts Konstitucionalajai tiesai sagatavot atzinumu
par to, vai attiecigais Seima loceklis ir lauzis zvérestu vai rupji parkapis Konstitiiciju.
Konstitucionalajai tiesai ir javeic atklata, objektiva, vispusiga un neatkariga personai
inkriminéto darbibu izmeklésana. Veicot apstaklu izvérté§anu, abam pusém, t. i., gan
apsiidzétajam (vai ta parstavim), gan ari Seima parstavjiem ir jabat inter alia viena-
dam tiesibam iesniegt pieradijumus, uzaicinat lieciniekus, uzdot jautajumus u. tml.>!

Lietuvas Konstitucionalas tiesas slédziens par to, vai apsudzétais ir parkapis kon-
stitciju vai lauzis zvérestu, ir juridisks, nevis politisks novértéjums, un, ka pamatoti
noradits juridiskaja literatara,* “Saja impi¢menta procesa stadija tiri politiskiem

8 Karklina, A. Valsts prezidenta atlaianas institiits. Promocijas darbs. Riga: Latvijas Universitate, 2008,
73.~74. Ipp.

Plass subjektu loks ir ari, pieméram, Gruzija — saskana ar $is valsts konstittcijas 63. un 64. pantu
impi¢menta procediira piemérojama pret Valsts prezidentu, valdibas locekliem, Augstakas tiesas
priekssédétaju, generalprokuroru, Kontroles palatas priek$sédétaju un Centralas bankas padomes
locekliem, ta¢u parlamenta locekli gan nav impi¢menta subjekti. The Constitution of Georgia. Pieejams:
http://www.parliament.ge/files/68_1944_951190_CONSTIT_27_12.06.pdf. [aplukots 27.06.2015.]. Ar
loti plasu subjektu loku izcelas Koreja, tacu ari $aja valsti parlamenta locekli nav $o subjektu vida.
Sk.: Kjundzina, L, Sunsons, C. Korejas konstitiicijas noteikta procediira lemsanai par impi¢mentu. No:
Satversmes tiesas 2013. gada starptautiskas konferences “Konstitucionalds tiesas kompetence: robezas un
paplasinasanas iespéjas” rakstu krajums. Riga, 2014, 183. Ipp.

0 Pieejams: http://www3.Irs.It/pls/inter2/dokpaieska.showdoc_e?p_id=492370 [aplukots 15.05.2015.].
51 Sinkevicus, V. Tiesibas uz taisnigu tiesas procesu. Jurista Virds, 2005. 6. septembris, Nr. 33 (388);
Ruling of the Constitutional Court of the Republic of Lithuania. 11.05.1999. Pieejams: http://www.
Irkt.It/dokumentai/1999/n9a0511a.htm [apliakots 21.06.2015.].

Statkevicius, M. Das Impeachment-Verfahrer gegen den litauischen Staatsprasidenten: rechtliche
Regelung und politische praxis. Jahrbuch fiir Ostrecht, 2004, Bd. 45.
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argumentiem vajadzétu ciest flasko”. Lietuvas Konstitucionalas tiesas slédziens ir
saisto§s Seimam. Tas nozimé, ka Seims nav tiesigs lemt par to, vai $is slédziens ir
pietiekami argumentéts un likumigs.*

Lietuvas parlaments jautajumu par Seima deputata mandata anulé$anu var iz-
lemt tikai péc tam, kad ir stajies spéka Konstitucionalas tiesas slédziens par to, ka
deputata darbibas ir pretruna Konstitacijai.”* Ja Konstitucionala tiesa slédziena kon-
statés, ka neviena no apsudzéta darbibam nav uzskatama par tadu, kas parkapj Kon-
stiticiju vai zvérestu, tad Seimam ir japienem lémums par impi¢menta proceduras
izbeig$anu un Seims $o parkapumu dé| personu no amata atcelt nevarés. Ka uzsvéris
M. Statkevicus, lidz ar to Lietuvas Konstitucionala tiesa ir ka garants tam, ka konsti-
tucionala atbildiba netiks piemeérota bez juridiska pamatojuma.®

Lietuvas Konstitucionalas tiesas slédziens ir galigs un neparsidzams, tas nozi-
mé, ka Seims var lemt nevis par to, vai impi¢menta subjekta darbibas ir pretruna
ar Konstitticiju, bet tikai par to, vai atcelt konkréto impi¢menta subjektu no amata.
Ari Lietuvas Konstitucionala tiesa 2004. gada 25. maija sprieduma noradijusi, ka
Konstitucionalas tiesas slédzienu nav iespéjams grozit vai atcelt nekada veida, t. sk.
referenduma cela.*

Savukart gadjjuma, ja Konstitucionala tiesa bis secinajusi, ka impi¢menta sub-
jekta darbibas ir bijusas tadas, kas kvalificéjamas ka Konstitacijas parkapums vai
zveresta lau$ana, notiek impi¢menta apsiadzibas izskatis$ana Seima. Seima sédes, ku-
ras tiek izskatitas impi¢menta lietas, ir atklatas. Ari attieciba uz impi¢menta proce-
diras norisi Seima jaattiecina princips par personas tiesibam uz taisnigu tiesu. To-
mér $aja impi¢menta stadija apstdzétas personas tiesibam uz taisnigu tiesas procesu
ir noteiktas ipatnibas, ko nosaka Seima ka politiskas instittcijas daba un butiba.”’
Jauzsver, ka apstudzétais $aja impi¢menta procesa stadija vairs nevar aizstavéties pret
Konstitucionalas tiesas slédzienu (nemot véra, ka tas ir galigs un neparsuadzams), bet
gan tikai pret argumentiem, uz kuriem balstas Seims, lai piepemtu lémumu par per-
sonas atlaiSanu no amata. Lietuvas Konstitucionalas tiesas tiesnesis asociétais profe-
sors V. Sinkevicus gan norada, ka praksé ir diezgan problematiski Seima nodrosinat
objektivu, vispusigu un neatkarigu izmeklésanu, nemot véra, ka parlaments péc
savas dabas un butibas ir politiska instittcija, un “tapéc ta lemumi nereti tiek pie-
nemti nevis uz tiesibu, bet gan uz politisko un citadu vieno$anos, dazadu politisku
kompromisu pamata”.*®

Péc lietas izskatiSanas Seima seko balsojums par apsidzétas personas mandata
anulé$anu, un lémums par mandata anuléSanu bis pienemts, ja par to nobalsos vis-
maz 3/5 no Seima kopéja loceklu skaita.

Seima statatu 243. punkts noteic, ka apsudzétais impi¢menta subjekts ir tiesigs
pazinot par atkap$anos no amata, iesniedzot par to pazinojumu. Sadas tiesibas ap-
stidzétajam ir jebkura procesa stadija, bet tikai lidz galiga balsojuma saksanai. Sei-
mam $ads apsudzéta pieteikums ir nekavéjoties jaakcepté, pienemot par to oficialu

* Conclusion of the Constitutional Court of the Republic of Lithuania. 31.03.2004. Case No. 14/04.
Pieejams: http://www.Irkt.lt/dokumentai/2004/c040331.htm [aplikots 21.06.2015.].

Article 240. Seimas of the Republic of Lithuania Statute. Pieejams: http://www3.Irs.It/c-bin/eng/
preps2?Condition1=226419 [aplikots 15.05.2015.].

Statkevicius, M. Das Impeachment — Verfahrer gegen den litauischen Staatsprisidenten: rechtliche
Regelung und politische praxis. Jahrbuch fiir Ostrecht, 2004, Bd. 45.

% Ruling of the Constitutional Court of the Republic of Lithuania. 25.05.2004. No. 24/04. Pieejams:
www.lrkt.It [aplikots 21.06.2015.].

Sinkevicus, V. Tiesibas uz taisnigu tiesas procesu. Jurista Vards, 2005. 6. septembris, Nr. 33 (388).
Turpat.
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Seima rezoldciju, un tada gadijuma impi¢menta procediira automatiski tiek uzskati-
ta par izbeigtu.

Lietuva impi¢menta ierosinasana ir ekskluziva Seima tiesiba — neviens cits valsts
organs nevar uzlikt par pienakumu Seimam uzsakt impi¢menta procediru.”

Ka ieprieks minéts, Konstitiicijas 74. pants un Seima statitu 228. pants noteic,
ka impi¢ments uzsakams tris gadijumos: 1) ja persona rupji parkapusi Konstiticiju;
2) ja persona lauzusi zvérestu; 3) ja atklajies, ka persona izdarijusi noziegumu.

Attieciba uz abiem kritérijiem - zvéresta lausanu un rupju konstitacijas parka-
pumu - faktiski ir neiespéjami novilkt robezu, ari Lietuvas Konstitucionalas tiesas
tiesnese profesore T. Birmontiene noradijusi, ka zvéresta lausana visos gadijumos
tiek uzskatita par rupju Konstittcijas parkapumu, tapat rupjs Konstitcijas par-
kapums vienlaikus ir zvéresta lausana.®® Savukart attieciba uz impi¢menta uzsak-
$anas iemeslu “ja atklajies, ka izdarits noziegums” Lietuvas Konstitucionala tiesa
noradijusi, ka nozieguma izdari$ana pati par sevi nenozimeé, ka cilvéks vienlaikus
ir parkapis Konstitiiciju vai lauzis zvérestu vai ka $is cilvéks nav ievérojis Konstiti-
ciju, Lietuvas nacijas vai valsts intereses utt. Dazi noziegumi pat var bat tadi, kas
nav tie$i saistiti ar Konstitticija noteikta zvéresta lausanu vai rupju Konstiticijas
parkapumu.®!

Lietuva ir notikusas vairakas impi¢menta procedirras pret Seima deputatiem.
Pieméram, 1999. gada 15. junija Seims neapstiprinaja mandata atnems$anu Seima
deputatam A. Butkevic¢um, kaut ari vin$ bija notiesats par noziedzigu nodarijumu -
krap$anu lielos apméros.®*

2010. gada 27. oktobri tika izskatita impi¢menta lieta pret diviem deputatiem -
A. Saharuku un L. Karalu. Konstitucionala tiesa secinaja, ka deputati bija rupji par-
kapusi Konstittciju un lauzusi zvérestu (L. Karalus bija devies atputa uz Taizemi,
ieprieks$ to nesaskanojot Seima un tadéjadi neattaisnoti neapmekléja vairakas ple-
narsédes un komisiju sédes - $ie fakti atklajas, kad presé bija nonakusas fotografijas,
kuras redzams, ka vin$ atptsas Taizemé, savukart vina kolégis A. Saharuks tikmér
Seima bija vairakkart (astonas reizes) balsojis L. Karalus vieta.®> Lai ari Konstitu-
cionala tiesa bija kvalificéjusi abu deputatu nodarijjumu ka rupju Konstiticijas un
zvéresta parkapumu, Seims balsojuma anuléja mandatu tikai L. Karalum, bet A. Sa-
haruks amatu nezaudéja.**

2014. gada 3. oktobri Konstitucionalaja tiesa tika izskatita lieta par Seima depu-
tates N. Venckienes darbibu izvértéjumu. Noléemuma Konstitucionala tiesa secinaja,

% Kortmann, C. A. J. M., Fleuren J. W. A. (eds.). Constitutional Law of 10 EU Member States: The 2004
Enlargement. Kluwer Publishers, 2006, pp. VI-43.

Birmontiene, T. Impi¢menta konstitucionalais jédziens: Konstitucionalas tiesas loma. No: Satversmes
tiesas 2013. gada starptautiskas konferences “Konstitucionalas tiesas kompetence: robezas un paplasina-
Sanas iespéjas” rakstu krajums. Riga, 2014, 144. Ipp.

Konstitucionalas tiesas 15.04.2004. nolémums. Citéts péc: Birmontiene, T. Impi¢menta konstituciona-
lais jédziens: Konstitucionalas tiesas loma. No: Satversmes tiesas 2013. gada starptautiskas konferences
“Konstitucionalas tiesas kompetence: robeZas un paplasinasanas iespejas” rakstu krajums. Riga, 2014,
146. Ipp.
Turpat, 141. Ipp.
¢ Conclusion of the Constitutional Court of the Republic of Lithuania, Case No. 32/2010-33/2010.
Pieejams: http://www.rkt.It/en/court-acts/search/170/tal193/content [aplakots 12.06.2015.].
Atnem mandatu deputatam, kas izklaidéjies darba laika. Leta. 2010. 12. novembris. Piez.:
diplomatiskas pases izmantosanu privata brauciena laika gan Lietuvas Konstitucionala tiesa neatzina
par Konstitiicijas parkapumu. Conclusion of the Constitutional Court if the Republic of Lithuania.
Case No. 32/2010-33/2010. Pieejams: http://www.lrkt.It/en/court-acts/search/170/tal193/content
[aplikots 12.06.2015.].
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ka $i deputate bez attaisnojosa iemesla nebija apmekléjusi 64 plenarsédes un 25 Ju-
ridiskas komisijas sédes laika no 2013. gada aprila lidz novembrim (faktiski tas tika
darits ar noltku, lai vina ka aizdomas turéta persona varétu izvairities no krimi-
nalvajasanas). Konstitucionala tiesa to atzina par butisku konstitticijas parkapumu
un kvalificéja deputates darbibas ka zvéresta lausanu, jo deputate savas personis-
kas intereses bija stadijusi augstak neka valsts un nacijas intereses, kuras vinai ka
Seima deputatei bija japarstav.®® Seims $aja lieta nobalsoja par deputates mandata
anulésanu.®

Lietuvas Konstitucionala tiesa vairakkart savos nolémumos, skatot lietas par de-
putatu zvérestu lausanu, noradijusi, ka Seima locekla statuss apvieno pienakumus,
tiesibas, ka ari atbildibu. Seima locekla mandats ir jaizmanto tada veida, lai Seims
varétu darboties efektivi Lietuvas valsts un nacijas interesés un atbilstosi pilditu
savu konstitucionalo pienakumu. Seima loceklu pienakums ir rikoties tada veida, ka
to paredz zvérests.®’

Lietuvas pieredze impi¢menta jautdjumos ir véra nemama tam valstim, kuras
vél tikai plano izstradat savas valsts impi¢menta reguléjumu. Pieméram, Lietuvas
konstitucionala prakse sniedz zinamas atzinas par impi¢menta procediras sekam
jeb par impi¢menta procedira atlaistajam personam piemérojamam sankcijam,
ipadi diskvalifikacijas ierobezojumiem un to samérigumu. Pieméram, kad impic-
menta procediiras cela no amata tika atlaists Lietuvas Valsts prezidents R. Pakss,
parlaments atri veica grozijumus, liedzot impi¢menta cela atlaistam personam
turpmak kandidét uz amatiem, kuru ienemsanai nepiecie$ams nodot zvérestu. Ta-
déjadi R. Pakss zaudgja tiesibas kandidét ari uz Seima locekla amatu, un $§o normu
vin$ apstridéja Konstitucionalaja tiesa. Lietuvas Konstitucionala tiesa 2004. gada
25. maija sprieduma motivu dala uzsveéra, ka ar impi¢menta proceduras palidzibu
sabiedriba aizsarga sevi pret augstakajam amatpersonam, kuras neievéro tiesiskos
principus un parkapj Konstittciju.®® Konstitucionala tiesa noléma, ka tas amatper-
sonas, kuras saskana ar Konstitiiciju ir devusas zvérestu un impi¢menta procediiras
rezultata ir tikusas atceltas no amata par butisku Konstitticijas vai zvéresta parkap-
$anu vai ari ir izdarijuas noziegumu, kura rezultata tikusi batiski parkapta Kon-
stitcija vai zverests, nav tiesigas nekad nakotné ienemt tos konstitaicija noraditos
amatus, kuru pildi$anai nepiecies$ams nodot zvérestus, ka, pieméram, Seima locek-
la, tiesnesu, valsts kontroliera u. c. amatus. Konstitucionala tiesa noradija, ka citadi
impi¢menta instit@its biitu nenozimigs un “netiktu nodrosinata ari zvéresta ka kon-
stitucionalas vértibas mérkis. Ja Konstitticija tiktu interpretéta savadak, nenosakot
$adu aizliegumu, tas butu pretruna likumibas principam un konstitucionalajai pra-
sibai par atklatu, taisnigu un harmonisku pilsonisko sabiedribu”.®* Konstitucionala
tiesa ka ierobezojuma legitimo mérki definéja demokratiskas iekartas aizsardzibu.

Pamatojoties uz R. Paksa pieteikumu, 2011. gada lieta par impi¢menta rezultata
piemérojamiem diskvalifikacijas ierobezojumiem tika skatita Eiropas Cilvéktiesibu

¢ Conclusion of the Constitutional Court of the Republic of Lithuania, Case No. 3/2014, 03.06.2014.

Pieejams: http://Irkt.It/en/court-acts/search/170/tal021/content [aplikots 12.06.2015.].

Seimas impeached Venckiené. Pieejams: http://www.lithuaniatribune.com/69322/seimas-impeached-

nerina-venckiene-201469322/ [aplukots 12.06.2015.].

¢ Decison of the Constitutional Court of the Republic of Lithuania. Case No. 13/04-21/04-43/04,
15.05.2009. Pieejams: http://www.Irkt.lt/en/court-acts/search/170/ta939/content [aplukots 15.05.2015.].

¢ Ruling of the Constitutional Court of the Republic of Lithuania. Case No. 24/04, 25.05.2004. Pieejams:
http://www.lrkt.lt/en/court-acts/search/170/tal269/content [aplukots 15.05.2015.].

¢ Ibid.
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tiesa (turpmak — ECT).”® ECT Lietuvas noteiktos ierobezojumus atzina par nesameé-
rigiem un secindja, ka ir noticis Eiropas Cilvéktiesibu un pamatbrivibu aizsardzibas
konvencijas Pirma protokola 3. punkta parkapums.”! ECT Liela palata sprieduma
léma, ka pastaviga un neatgriezeniska diskvalifikacija parlamentarie$a amata ie-
nemsanai ir nesamériga. ECT secindja, ka “lémums aizliegt augstai amatpersonai,
kura izradijusies amatam nepiemérota, jebkad klat par parlamenta locekli visvairak
par visu ir japienem vélétajiem, kuriem balsojot ir iespéja izvéléties, vai atjaunot
savu uzticibu attiecigajai personai”.

2012. gada 22. marta, reagéjot uz ECT spriedumu, Lietuvas Seims veica groziju-
mus Seima vélésanu likuma 2. panta, nosakot, ka persona, kura ir atlaista no amata
vai zaudéjusi deputata mandatu impi¢menta rezultata, nevar tikt ievéléta Seima, ja
kop$ impi¢menta léemuma spéka stasanas briza nav pagajusi vismaz cetri gadi (tas
atbilst viena parlamenta sasaukuma terminam - Cetriem gadiem).”* Minétais jauta-
jums raisija ari citu komplicétu un globalaku jautajumu - par Lietuvas Konstitucio-
nalas tiesas un ECT jurisprudencu krusto$anos, nosakot atskirigas prioritates, kas
tika vértétas ari Lietuvas Konstitucionalaja tiesa.”?

Tadgéjadi ECT spriedums preventivi norada uz jautajumu par diskvalifikacijas
ierobezojuma adekvatumu. Pieméram, 2012. gada vélétaju kolektivaja iesniegu-
ma Saeimai bija rosinats noteikt, ka zvéresta lausanas gadijuma deputats zaudétu
tiesibas atrasties $aja amata ar $o bridi un nevarétu tikt izvirzits ka deputata kan-
didats ari jebkad turpmak, ka ari nevarétu ienemt citus amatus valsts parvaldé un
pasvaldibas.” Tik plasa un laika zina neterminéta ierobezojuma noteik3ana raditu
pamatotas Saubas par ta samérigumu, un tas ne vien parmérigi ierobezotu personas
subjektivas vélésanu tiesibas, bet arl nodarbinatibas tiesibas, nemot véra, ka termins
“citi amati valsts parvaldés un pasvaldibas” ir parlieku plass jédziens.

Viena lieta ir noteikt atbildibu par zvéresta parkaps$anu, ja tiek zvéréts ievérot
likumus un konstitiiciju, tacu cita lieta ir noteikt atbildibu par tadiem relativiem
solijumiem ka, pieméram, pildit savus pienakumus saskana ar sirdsapzinu, ka tas
noteikts ari Austrijas parlamenta loceklu zvéresta. Ja Latvijas likumdevgjs izskirtos
par deputatu impi¢menta proceduras ievieSanu, vélams tomér butu noteikt, ka at-
bildiba ir nevis par zvéresta lausanu, bet butisku likuma vai konstitacijas parkapu-
mu - tada gadijuma batu jakonstateé tikai juridiska rakstura parkapums, t. i., vai de-
putats ir batiski parkapis likumu vai konstitaciju. Saeimas deputata solijjums satur
aridazus plasi interpretéjamus étiska rakstura kritérijus, ka “godpratiba” un “labaka
apzina”, tadél ar $adu étiskas dabas jédzienu interpretaciju pastav drauds, ka pro-
cedura var klat politizéta. Turklat, lai deputatam anulétu mandatu, parkapumam

70 Paksas v. Lithuania, ECtHR, No. 34932/04, Judgment 06.01.2011. Pieejams: http://hudoc.echr.coe.int
/sites/eng/pages/search.aspx?i=001-102617 [aplikots 15.05.2015.].

Pants nosaka: Augstas Ligumslédzéjas Puses apnemas ik péc zinama sapratiga laika posma organizét
brivas un aizklatas véléSanas apstaklos, kas veicina tautas viedokla brivu izpausmi, izvéloties
likumdevéju varu. Pieejams: http://www.echr.coe.int/Documents/Convention_LAV.pdf [aplakots
15.05.2015.].

Republic of Lithuania Law on Elections to the Seimas, No. I-2721. Pieejams: http://www3.lrs.It/pls/
inter3/dokpaieska.showdoc_e?p_id=1044573 [aplikots 01.06.2015.].

Sk.: Birmontiene, T. Impi¢menta konstitucionalais jédziens: Konstitucionalas tiesas loma. No:
Satversmes tiesas 2013. gada starptautiskas konferences “Konstitucionalas tiesas kompetence: robeZas
un paplasinasanas iespéjas” rakstu krajums. Riga, 2014, 152.-156. Ipp; Ruling of the Constitutional
Court of the Republic of Lithuania Case No. 8/2012, 05.09.2012. Pieejams: http://Irkt.It/en/court-acts/
search/170/tal055/content [aplakots 15.05.2015.].
Atbildiba par Saeimas deputata zvéresta lauSanu. Pieejams: https://manabalss.lv/atbild-ba-par-
saeimas-deput-ta-zv-resta-lau-anu/show [aplikots 01.06.2015.].
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jabat batiskam, lai katrs likuma parkapums (pieméram, atlauta brauksanas atruma
parsniegSana vai smékésanas noteikumu neievérosana) netiktu uzskatits par pama-
tu $1s komplicétas procediiras uzsaksanai. Katra individuala gadijuma butu jaizvérté
parkapuma raksturs, butiba, smagums, apstakli u. tml.

Latvija jau kop$ 2007. gada ir rosinats Satversmé nostiprinat Valsts prezidenta
impi¢menta proceduru, tac¢u oficials priekslikums publiskaja telpa par Saeimas de-
putatiem ka impi¢menta subjektiem radas vélak - tikai péc 2012. gada saistiba ar de-
putata N. Kabanova parakstito ierisinajumu ieviest Latvija otru valsts valodu. Dis-
kusiju par Saeimas deputata juridisko atbildibu ir vérts turpinat, tacu, nemot véra,
ka Latvijas normativie akti vél neparedz impi¢menta procedaru attieciba pret Valsts
prezidentu (kadas ir sastopamas gandriz visu pasaules demokratisko valstu konsti-
tacijas), patlaban nebutu japarsteidzas ar Saeimas deputatu atlaiS$anas reguléjumu -
$ie jautajumi butu jaskata kopsakariba, jo visas valstis, kuras pastav amatpersonu
atlaiSanas (impi¢menta) procedira, $is procediras reguléjums ir vienads attieciba
uz visam amatpersonam.”> Pieméram, ari Lietuvas tiesibu doktrina atzits, ka doktri-
nas atzinas, pie kuram ir nonakts Valsts prezidenta R. Paksa atlai$anas proceduras
gadijuma, mutatis mutandis ir piemérojamas pret Seima locekliem.”®

Lai arl pastav argumenti pret Satversmes tiesas iesaistiSanu impi¢menta proce-
daras istenosana, t. sk. tie tika apspriesti 2014. gada, Saeima diskutéjot par Tieslietu
ministrijas sagatavotajiem priekslikumiem reguléjumam par Saeimas deputata zve-
restu lausanu,”” tomér, lai impi¢menta procedira nebutu politiska, autores ieskata
batu vélams impi¢menta subjektu juridiskas atbildibas izvérté$ana iesaistit Konsti-
tucionalo tiesu ka tiesu varas institiciju. Lai novérstu riskus par Satversmes tiesas
iesaistianu politiska strida, Satversmes tiesai butu javérté tikai deputatu vai citu
impi¢menta subjektu darbibu atbilstiba likumam, t. i., juridisks kritérijs.

Teorétiski Satversmes tiesas iesaistiSanai Saeimas deputatu atbildibas izvérté$ana
iespéjami tris modeli. Pirmais ir parlamenta - tiesas impi¢menta modelis,”® kad im-
pi¢menta lietu ierosina parlaments (Saeima) un turpmako lietas izskatiSanu un gala
léemuma pienemsanu nodod Konstitucionalas tiesas (Satversmes tiesas) zina. Tacu
$ada procedura ir kritiski vértéjama, jo ta var radit tieSus Satversmes tiesas politizésa-
nas draudus, nemot véra, ka tiesai batu ari japienem gala lémums par mandata anule-
$anu. Otrs teorétiskais modelis ir, ka, lidzigi ka Lietuva, Satversmes tiesa sniegtu atzi-
numu par to, vai deputata darbibas kvalificéjamas ka konstitacijas vai batisks likuma
parkapums (t. sk. zvéresta lausana) un Saeimas deputati, vadoties no atzinuma satura,
saskana ar savu parliecibu pienemtu léemumu, vai deputatam par $adu Satversmes
tiesas konstatétu parkapumu ir jaanulé deputata mandats (Sis ir t. s. parlamenta
impi¢menta modelis). Tresais alternativais modelis bija izkristalizéjies 2014. gada,
Tieslietu ministrijas darba grupa izvértéjot kolektiva iesnieguma rezultata tapuso
likumprojektu, un $1 priekslikuma ideja bija, ka Saeima pati izvértétu parkapumu,

7> Atskaitot dazas procesualas nianses, pieméram, par sédes vaditaju impi¢menta proceduras izskati$anas

laika u. tml., kas var variét atkariba no ta, pret kuru personu norisinas process, lai izslégtu interesu
konfliktu iespéjamibu.

Birmontiene, T. Impi¢menta konstitucionalais jédziens: Konstitucionalas tiesas loma. No: Satversmes
tiesas 2013. gada starptautiskas konferences “Konstitucionalas tiesas kompetence: robezas un paplasina-
Sanas iespéjas” rakstu krajums. Riga, 2014, 144. Ipp.

Latvijas Republikas 11. Saeimas Juridiskas komisijas sédes protokols Nr. 238, 04.02.2014. Pieejams:
http://titania.saeima.lv/livs/saeimasnotikumi.nsf/0/9791B9B198B7C46 AC2257C7000343B5A20pen
Document&srcv=dt. [aplikots 15.05.2015.].

Par impi¢menta modeliem plasak sk.: Karklina, A. Valsts prezidenta atlai$anas institats. Promocijas
darbs. Riga: Latvijas Universitate, 2008, 93. Ipp.
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lemtu par deputata mandata anulésanu un deputatam, kur$ nepiekristu lemumam,
bitu tiesibas apstridét lemumu Satversmes tiesd.” Sads modelis, kas ari kvalificgjams
ka parlamenta impi¢menta modelis, bttu diezgan unikals, jo batu pretéjs arvalstis
plasi atzitam principam, ka impi¢menta lietas pienemti lémumi nav apstridami vai
parsadzami. Turklat $ada gadijjuma Satversmes tiesa, visticamak, saskana ar tas kom-
peten¢u modeli varétu izveérteét tikai lemuma pienemsanas procesualas norises ieve-
ro$anu, bet, lai netiktu iesaistita politiskas konfrontacijas ar Saeimu, nevértétu to, vai
Saeimas vairakums pamatoti kvalificéjis deputata nodarijjumu ka minéto juridisko
parkapumu, kur$ ir pamats mandata anulé$anai. Tiesibas un pienakums deputatiem
konstatét to, vai Saeimas deputats izdarijis noteikto juridiska rakstura parkapumu un
tadé] vina mandats anuléjams, batu visai specifiska parlamenta kompetence, un sada
situacija primari varétu but politiski argumenti, nevis juridiskas atbildibas aspekti,
tade] ieteicams tomer butu juridisku apstaklu konstatésanu jau sakotnéji uzticét pro-
fesionalai tiesu varas instittcijai, nevis atstat to pasa likumdevéja zina.

Kopsavilkums

Likumdevéja iz$kir$anas nostiprinat Satversmé Saeimas deputatu zvéresta in-
stit@itu ir pozitivi vértéjama, jo, lai ari svinigais solijums jeb zvérests ir simbolisks
akts, tomér ar to ikviens deputats uznemas tautas prieksstavja pienakumus un sola
ievérot valsti butiskus principus, lidz ar to zvérestam butu javairo ikviena deputata
morala atbildiba valsts un tautas prieksa.

Nemot véra, ka deputata zvérests Latvija ir salidzinosi jauns tiesibu institits un
ta tiesiskais reguléjums ir saméra lakonisks, zvéresta nodosanas kartiba ir radijusi
vairakus juridiski neviennozimigi vértéjamus precedentus, pieméram, pédéjo Saei-
mas sasaukumu laika mainijusies zvéresta do$anas prakse - ir iespéja zvérestu no-
dot latgaliesu valoda.

Lai ari varétu $kist, ka Latvija ir unikala, jo normativie akti neparedz atbildibu
par Saeimas deputata zvéresta lausanu, citu valstu reguléjums pierada pretéju ten-
denci - juridiska atbildiba par deputata zvéresta lausanu ir Joti reti sastopama -
viena no retajam valstim, kura paredz iespéju anulét deputita mandatu zvéresta
lausanas gadijuma, ir Lietuva. Latvijas likumdevéjam gadijuma, ja tas izskirtos
nostiprinat Latvijas normativajos aktos Saeimas deputatu juridisko atbildibu par
zveresta lau$anu vai citiem butiskiem likuma parkapumiem, to batu ieteicams da-
rit pardomati un sistematiski, t. i., vienlaikus izvértéjot, vai $ads mehanisms nebiitu
piemérojams pret augstako valsts amatpersonu — Valsts prezidentu, vai atbildiba
butu nosakama par zvéresta lausanu vai tomeér par batisku likuma vai Satversmes
parkapumu, turklat atbildibas konstaté$anas kartiba un atlaisanas (mandata anule-
$anas) reguléjums butu nostiprinams konstitacijas, nevis likumu limeni.

Izmantoto avotu saraksts
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The article contains analysis of several aspects of civil liability and the criteria of its application,
by providing a point of view to such complicated concepts as defining fault and wrongful act
and finding them in actions of persons. The article contains analysis and opinion about the
meaning and the role of fault and its degree (negligence and intent) in the application of civil
liability. Also, there is analysis about the doctrine of the foreseeability of infringement of rights,
as well as a proposal to clarify the predominant approach in establishing civil liability in Latvia.
The examined questions are analyzed from the standpoint of theoretical sciences, therefore
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Atslegvardi: vaina, vainojamiba, prettiesiska riciba, vainas pakapes, viegla neuzmaniba, rupja
neuzmaniba, launs noluks, rapibas trakums, civiltiesiska atbildiba, paredzamiba, attaisnojumi.

Keywords: fault, culpability, wrongfulness, unlawfulness, degrees of fault, slight negligence,
ordinary negligence, gross negligence, intent, carelessness, civil liability, foreseeability, excuses.

Satura raditajs

1eVAS . . . 154
1. Vainojamibas koncepts . . ... ... ...t 155
2. Vainojamibas izpausmesveidi. . ... ... ... 157
3. Vainaspakdpjunozime .. ... ... ... ... 163
4. Prettiesiskas ricibas un vainas loma civiltiesiskds atbildibas piemérosana . . . . . . . . .. 169
Kopsavilkums . . . . . . 173
1ZMantoto avotu SAraksts . . . . . ..o 174

LIiteratlra . . ... ... .t e e 174

Normativie akti. . . ... ..o e 175

levads

Pirms desmit gadiem tiesibu zinatnes limeni tika izteikti viedokli, ka vainas ka
atsevis$kas pazimes konstatésana civiltiesiskas atbildibas pieméros$anai nav nepiecie-
$ama.' Péc desmit gadu perioda varam konstatét, ka tiesu praksé §1 pieeja lielakoties

' Karklins, ]. Vainas nozime, nosakot civiltiesisko atbildibu. Jurista Vards, 2005. Nr. 15 (370).
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ir guvusi atbalstu un vainas jédziena nozimei spriedumos tiek pieskirta arvien ma-
zaka loma. Tomeér vienlaikus nereti rodas iespaids, ka tiesibu piemérotaji vainas ka
atseviskas pazimes atme$anu izpratusi tadéjadi, ka vaina ka jédziens nav svarigs
un nav apskatams, kaut ari $ads viedoklis ir nepamatots un neatbilst patiesibai. Ka
noradits 2005. gada publikacija “Vainas nozime, nosakot civiltiesisko atbildibu”,
“vainas ka atseviSka [pasvitrojums mans - J. K] civiltiesiskas atbildibas iesta$anas
prieks$noteikuma analizé$ana nav nepiecieS$ama”, tomér tas nenozimé, ka vainas jé-
dziens saistibu tiesibas batu uzskatams par lieku un nevajadzigu vai neapskatamu.
Autora téze 2005. gada veéstija, ka vainu nav iespéjams skatit atrauti no prettiesiskas
ricibas. Sadu viedokli raksta “Vainas vai attaisnojumu mekléjumi civiltiesibas” pau-
da ari prof. K. Torgans.? Lidz ar to nevar atrauti pastavét atseviski izdalits prieks-
noteikums “vaina”, jo klasiskaja atbildibas koncepcija “nav iespéjama situacija, ka
persona rikojas prettiesiski, bet bez vainas”* citiem vardiem, tika izteikta doma,
ka vaina ir viens no priek$noteikumiem, lai personas ricibu atzitu par prettiesisku,
jeb prettiesiskas ricibas sastavdala. Tadéjadi vainas jédziena un to pakapju nozime
nav mazinajusies un ir aktuala ari mtsdienas saistiba ar civiltiesiskas atbildibas
pieméro$anu.

1. Vainojamibas koncepts

Civiltiesiskas atbildibas koncepts Civillikuma® (turpmak - CL) atrodams apaks-
nodala “Neatlauta darbiba un vainas pakapes”, kuras 1635. pants nosaka galvenos
atbildibas iestasanas kritérijus. Lai arl CL 1635. pants ir visparzinams pants, ko
praktiki piesauc katra tiesvedibas procesa, kura prasa piemérot noteikta veida civil-
tiesisko atbildibu tiesibu parkapéjam, tomér tiesibu zinatné joprojam minéta panta
tvérums nav lidz galam apzinats, to apliecina ari iepriek§ minétas publikacijas un
izmainas tiesu prakse.

Raugoties no minéta panta gramatiskas uzbuves, ir secinams, ka atbildiba ie-
stajas par tiesibu aizskarumu, ko raksturo neatlauta un céloniska sakara esosa dar-
biba, kas radijusi kaitéjumu. Tomér nepamanitu nevar atstat minéta panta pédéjo
paligteikumu, kas iepriek$minéto vienadojumu paklauj vél ari vainojamibas testam,
t. i, “tiktal, ciktal var vainot”. Tie$i §1 panta dala civiltiesiskas atbildibas koncepcija
ir batiskaka, kas nereti personas ricibu atzist par tiesisku, lai arl aréji novérotajam
pirmskietami varétu $kist, ka persona veic tiesibu aizskarumu. Sadu gadijumu va-
rétu raksturot piemeérs, ka sava privatmajas pagalma tas saimnieks, nesot déli, aiz-
ker citu personu, ka rezultata minéta persona gust traumu. Lai ari miesas bojajumu
nodarisana citai personai aiz neuzmanibas pati par sevi ir neatlauta darbiba, tomér
atbildiba saimniekam neiestatos, ja cietusi persona izraditos zaglis, kura neatlautu
atrasanos pagalma saimnieks nevaréja paredzét un tam nevajadzéja paredzét, lidz ar
to saimnieku nevarétu vainot. Pretéja situacija butu, ja saimnieks aizkertu pagalma
eso$us viesus, par kuru atrasanos saimnieks zinaja, un tadéjadi déla nesanai vaja-
dzéja pievérst lielaku rapibu. Tiesi vainojamibas aspekts ir atslégas jautajums, kas
sniedz izskiroso atbildi par to, vai personai var piemérot atbildibu vai né.

2 Karklins, J. Vainas nozime, nosakot civiltiesisko atbildibu. Jurista Vards, 2005. Nr. 15 (370).
Torgans, K. Vainas vai attaisnojumu mekléjumi civiltiesibas. Jurista Vards, 2005. 31. maijs, Nr. 20
(375).
Turpat.
> Latvijas Civillikums. Valdibas Vestnesis, 1937. 20. februaris, Nr. 41.
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Méginot atklat $o fundamentalo vainojamibas jédziena un pieméro$anas saturu,
janem véra minétas CL apaksnodalas “Neatlauta darbiba un vainas pakapes” turp-
makie panti, kas dod norades par to, ka pareizi javeic vainojamibas tests. No pan-
tu satura izriet plasi atzitd un jau romiesu tiesibas nostiprinata pieeja, ka atbildiba
personai iestajas par vainojamu darbibu, kas izpauzas ka minimums neuzmanibas
forma. Savukart neuzmaniba jeb vainas minimala pakape pastav, ja ir konstatéjams
rupibas trakums savas darbibas. Jau ieprieks autors savos darbos ir pieskaries vainas
jédziena jautajumam un piedavajis savu definiciju, proti, vaina ir definéjama ka ra-
pibas triukums riciba, kas izpauZzas neuzmanibas vai nolika veida.® Tomér jédzieni
“vainojama darbiba”, “rapibas trikums”, “neuzmaniba” ir abstrakti termini, kas
pasi par sevi nedod skaidrojumu, kada personas riciba uzskatama par vainojamu,
kuras rezultata var iestaties juridiska atbildiba. Pieméram, rapibas trakumu var
parmest personai, kas nemazgajas, tacu ikvienam ir skaidrs, ka juridiska atbildiba
par to nevar iestaties. Taja pasa laika atbildiba var iestaties par tadu rapibas truku-
mu ka, pieméram, aizmig$ana sardzes posteni. Darbibas “nemazgasanas” un “aiz-
mig$ana” padas par sevi nav neatlautas darbibas, lai gan atbildiba, ka redzams, viena
no gadijumiem var iestaties. Lidz ar to rapibas trikums jeb vainojamibas esamiba
nevar tikt apskatita atrauti no citiem tiesibu institatiem, kas kopuma raksturo per-
sonas neatlautu darbibu, jo tikai ta var precizi nodalit juridisku atbildibu no mora-
las (étiskas) atbildibas.

Lai atklatu “vainojamas darbibas”, “rapibas trikuma” un “neuzmanibas” saturu,
kas batiba raksturo vienu un to pasu civiltiesiskas atbildibas konceptu, janem véra
CL regulétas vainas pakapes un to saturs. CL 1640., 1645., 1646. pants kopsakara ar
1635. pantu norada, ka minimali veicamais vainojamibas tests, nenemot véra atse-
viskus specifiskus likuma minétus iznémumus, ir krietna un rapiga saimnieka tests.
Viegla neuzmaniba ka minimali konstatéjamais kritérijs noradits attieciba uz delik-
tiem CL 1649. panta. Minétais tests vienlaikus aptver ari riipibas testu, jeb, citiem
vardiem sakot, kur trukst prasitas rapibas (neuzmanibas vai nolaka veida), tur ir at-
rodama vainojamiba. Uzsvars ir likts uz vardu “prasita” rtpiba, jo tikai par prasitas
riipibas standarta neievérodanu var iestaties atbildiba. Sis prasitais obligatais ripibas
standarts ir atrodams tiesi tiesibu normas vai ari izriet no tiesibu principiem, sistémas.

Meéraukla $im rapibas standartam saskana ar CL 1646. pantu ir krietna un ripi-
ga saimnieka standarts. Kritérija “krietns un rapigs saimnieks” standarta koncepts
ir radies romieSu tiesibas no termina bonus pater familia (latinu val.). Visparigi at-
zits ir $ads bonus pater familia tests: “Vai caurméra romiesu saimnieks atbildétaja
vieta butu: 1) sapratigi paredzéjis iespéju, ka vina riciba nodaris kaitéjumu citai per-
sonai; 2) batu veicis atbilsto$as sapratigas darbibas, lai izsargatos no $ada notikuma,
un 3) atbildétajs neveica $adas darbibas.”” Visi notikumi, kas iziet arpus $adas patris
familias rapibas, saskana ar doktrinu pieskaitami pie jédziena “nejausiba” jeb arpus
vainojamibas tvéruma, kas atbilstosi doktrinai izslédz civiltiesisko atbildibu.®

6 Karklins, J. Nejauss notikums, vainojamiba un civiltiesiska atbildiba. No: LU 5. starptautiskas zinatnis-

kas konferences rakstu krajums “Jurisprudence un kultira: pagatnes macibas un nakotnes izaicindjumi’.
Riga: LU Akadémiskais apgads, 2014, 511. Ipp.
Grueber, E. The Roman Law of damage to property. A commentary of the Title of the Digest Ad Legem
Aquiliam (IX. 2) with an introduction to the study of the Corpus iuris civilis. Oxford: Clarendon
press, 1886, pp. 128-129; Buls, L. Vainas nozimé deliktu tiesibas. No: LU 72. konferences rakstu
krajums “Tiesibu efektivas piemérosanas problematika”. Riga: LU Akadémiskais apgads, 2014, 196. Ipp.
Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem"
1912-1914 g. g. i s" raz'jasnenijami) v" 2 tomah". T. II., soderzhashhij Pravo trebovanij. Riga:
G. Gempel'i Ko, 1914, s. 1306.
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Kritérijs “krietns un rapigs saimnieks” ir generalklauzula, kas katra konkréta
gadijuma tiesibu normu piemérotajam japiepilda ar saturu. To, ka “krietns un ra-
pigs saimnieks” ir abstrakta rakstura vértéjuma jédziens, apstiprina ari Baltijas
Vietéjo likumu kopojuma (turpmak — BVLK) 3298. panta (Sobrid CL 1646. pants)
komentara ietverta norade, ka vieglas neuzmanibas méraukla - “krietns un rapigs
saimnieks” var mainities atkariba no laika, vietas un individualajiem apstakliem, un
tas izvertésana prasa lielu piesardzibu, lai nenodotu tiesas rokas izvértésanas pat-
valu.® Ka skaidro Latvijas Republikas Augstakas tiesas Civillietu departaments, ar
“krietnu un rapigu saimnieku” visparpienemta nozimé saprot tadu, kas labi un ap-
zinigi veic savu darbu, izpilda savus pienakumus, ir kartigs, precizs, kam ir apziniga
attieksme pret darbu, pienakumiem.'”

Tacu iepriek§ minétie skaidrojumi nedod atbildi uz to, kapéc persona, kas ne-
mazgajas, neatbild par savu ricibu, lai gan $ada riciba neiztur bonus pater familia
testu. Atbilde slépjas divos apsektos. Pirmkart, veicot personas vainojamas darbibas
testu, ripibas trikumu drikst konstatét tikai attieciba uz kadas tiesibu normas (pla-
$aka nozimé) parkapumu, un, otrkart, sadas ripibas trikuma rezultata jakonstaté
kadas personas tiesibu aizskarums. Lidz ar to var izdarit secindjumu, ka par “vai-
nojamu darbibu”, “rapibas trakumu” un “neuzmanibu” var runat tikai tad, ja per-
sona parkapj saisto$os uzvedibas noteikumus, kas izriet no tiesibu normam plasaka
nozimé, t. sk. aptverot privati pieligtas uzvedibas normas (darijumus). Vienkarsak
formuléjot, varétu teikt, ka tur, kur neattaisnots rupibas trikums rada tiesibu aiz-
skarumu, ir konstatéjama atbildiba.

No iepriek$ minéta ir izdarams secinajums, ka vainojamiba un rapibas trakums
ir lidzvertigi termini, savukart vainas pakapes — neuzmaniba vai nolaks - ir $o jé-
dzienu talaka konkretizé$ana jeb vainojamibas (rapibas truikuma) izpausmes veidi.

2. Vainojamibas izpausmes veidi

Saskana ar civiltiesibu teoriju vainojamiba var izpausties tikai ka apzinata darbi-
ba vai bezdarbiba, turklat veikta darbiba vai bezdarbiba ir (vai tai vajadzéja bat) ar
apzinu kontroléta. Pieméram, kustibas miega, kas rada kaitéjumu blakus gulétajam,
parastos apstaklos nerada atbildibu, jo riciba nav kontroléta. Taja pasa laika mate,
kas, barojot zidaini, iemieg tam blakus un nakti to letali nospiez (nosmacé), bis
atbildiga, jo vinai vajadzéja spét paredzét $adu seku iestasanos, lai ari pats tiesibu
aizskarums radas tadas ricibas rezultata, kas nav apzinata un kontroléta.

Neuzmanibas aspekta, vértéjot personas darbibu iepretim krietna un rtpiga
saimnieka klauzulai, butisks elements ir parkapéja piederiba noteiktam subjektu lo-
kam. Analizéjot Latvijas civiltiesibu visparéjo un specialo reguléjumu, var secinat,
ka, vértéjot rupibas trakumu, kas izpauzas neuzmanibas forma, pastav tris atski-
rigas grupas, kas identiskas uzvedibas situacijas vienai personai rada atbildibu, bet
citai ne.

Pirmkart, pastav parastas ripibas pienakums, kas attiecinams uz ikvienu tiesi-
bu subjektu. Sis ripibas standarts ietverts CL 1646. panta, kura nostiprinats bonus

®  Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem" 1912~
1914 g. g. i s" raz"jasnenijami) v" 2 tomah". T. II., soderzhashhij Pravo trebovanij. Riga: G. Gempel' i
Ko, 1914, s. 1306.
Sk.: Latvijas Republikas Augstakas tiesas Civillietu departamenta 2014. gada 27. maija spriedums lieta
Nr. SKC-102/2014. Pieejams: http://at.gov.lv/lv/judikatura/judikaturas-nolemumu-arhivs/senata-
civillietu-departaments/hronologiska-seciba_1/2014/ [aplakots 26.06.2015.]. Citéts péc: Brants, E.
Zaudéjumu paredzamibas princips Latvijas privattiesibas. Magistra darbs. Riga: LU, 2015.
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pater familia standarts. Musdienu tiesibu teorija" $o jédzienu aizstaj ar sapratigi ap-
domigas personas jédzienu (reasonably prudent person — anglu val.).

Otrkart, pastav pazeminatas rupibas pienakums, kas paredz zemakus uzvedibas
standartus, lai personas darbiba netiktu atzita par vainojamu. Pie §is grupas pieder,
pieméram, glabatajs, kur$ apnémies uzglabat lietu bez atlidzibas (CL 1972. panta
otra dala), pardevejs, kura lietu pircéjs vilcinas pienemt (CL 2022. pants), lietvedis,
kur$ bijis spiests uzsakt lietvedibu loti spaidigos apstaklos (CL 2333. pants), patapi-
najuma néméjs, kurs slédzis patapinajuma ligumu vienigi patapinataja labuma dél
(CL 1857. pants). Visos iepriek§ minétajos gadijumos personu uzvediba netiks atzita
par vainojamu, ja taja tiks saskatita viegla neuzmaniba, jo likums iznémuma karta
paredz pazeminatus uzvedibas standartus §$im personam. Pie otras grupas pieder
ari specifiski subjekti, kuriem objektivi nav iespéjams darboties atbilstosi krietna
un rupiga saimnieka standartam, pieméram, bérni vecuma no 7 lidz 18 gadiem.
Ja astonus gadus vecs bérns laikus nenopas$ eglité aizdegtu sveci, kas vélak rada
ugunsgréku, tad atbildiba bérnam neiestasies, jo nav sapratigi prasit no astonus ga-
dus veca bérna pieaugusa cilvéka ricibas standartus, resp., bérnam nevar parmest
to, ka vinam vajadzéja zinat un paredzét, ka, izdegot svecei, uguns var parnesties
uz zariem un talak uz ékas konstrukcijam. Vienlaikus jaatzime, ka CL (1637. pants)
paredz noteikumus, ka bérniem lidz septiniem gadiem (mazgadigs bérns) nav de-
liktatbildibas. Minétais reguléjums nav prezumpcija, ko kada cietusi persona vare-
tu atspékot, apgalvojot, ka konkrétais bérns apzinajas savas ricibas sekas un tapéc ir
juridiski atbildigs. Iemesls $ada vecuma limita noteikSanai un atbildibas izslégsanai
tiek pamatots ar diviem apstakliem: (a) ari piemérojot krietna un rapiga saimnieka
klauzulu, vienmeér tiesibu normu piemérotajs nonaktu pie atzinas, ka mazgadigs
bérns nevar paredzét savas ricibas sekas, jo tam trukst nepiecieS§amas pieredzes un
izpratnes par célona un seku likumu, lidz ar to atbildiba neiestatos, un (b) pieski-
rot mazgadigiem bérniem deliktspéju, bérni pieauguso dzivé ieietu ar paradu nas-
tu, kas tiem traucétu talaka dzives veido$ana. Vienlaikus jaatzimé, ka mazgadigo
bérnu deliktspéjas neesamiba, ka ari nepilngadigo bérnu vainojamibas neesamiba
delikta nodarjjuma neatbrivo to vecakus no atbildibas iepretim cietusajam, jo attie-
ciba uz vecakiem $eit darbojas CL 1639. pants, kas uzliek pienakumu aizkavét tiesi-
bu aizskarumu, ka ari CL 177. pants, kas paredz pienakumu novérst tre$as personas
apdraudéjumu. No minétajiem pantiem var rasties maldigs iespaids, ka vecaku
atbildiba par bérna izdaritu deliktu paklaujas stingras atbildibas konceptam. Sadu
uzskatu varétu pamatot ar to, ka vecaku pienakums uzraudzit bérnus ir tik abso-
lats, ka attaisnojumu nepildit $o pienakumu ir loti maz. Ka iznémumu varétu mi-
nét CL 1735. pantu (nejausiba vai neparvarama vara) vai CL 178. panta otro dalu,
kas noteic, ka uzraudzibas pienakuma nav tam no vecakiem, pie kura bérns nedzi-
vo. Tomér janem véra, ka CL 177. un 1639. pants gramatiski ietver vecaku rapibas
(uzraudzibas) pienakuma vértésanu un tadéjadi norada uz vainojamibas aspektu.
Tas nozimé, ka vecakiem pastav iespéja pieradit, ka tie darijusi visu nepiecieSsamo
bérnu uzraudzibas joma, ka rezultata tiem neiestajas atbildiba par bérna izdarito
deliktu. Tas gan nepieskir vecakiem tiesibas atsaukties uz bérnam piemérojamo pa-
zeminatas riupibas pienakuma standartu, jo attieciba pret vecakiem tiek piemérots
parastas ripibas standarts.

"' Von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft
common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p- 3277.
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Treskart, pastav paaugstinats riupibas pienakums, kas paredz augstakus uzve-
dibas standartus, lai personas darbiba netiktu atzita par vainojamu. Pie $is grupas
pieder noteiktas jomas profesionali jeb tiesibu subjekti, kuriem objektivi kada joma
batu jabut augstakam zinasanu limenim neka vidusméra sabiedribas loceklim, un
tadéjadi ari spéjai paredzét tiesibu aizskaruma iespéjamibu jabut augstakai. Ta, pie-
méram, $ads specifisks tiesibu subjekts ir komersants, kuram likums uzliek ievérot
specifisku komersanta riupibu (Komerclikuma'? 393. panta pirma dala).

Buatiski ir nemt véra, ka iepriek$ minétas grupas nav attiecinamas uz tadu tiesibu
aizskarumu, kas izdarits ar nolaku, bet gan tikai attieciba uz neuzmanibu.

Neatkarigi no ta, kura grupa ietilpst iespéjamais tiesibu aizskaréjs, kura darbiba
tiek vértéta iepretim rapibas standartam, tiesibu zinatné pastav dominéjoss viedok-
lis, ka rupibas prasibas jeb uzvedibas standarts nevar tikt patvaligi paaugstinats.
Tas saskan ari ar V. Bukovska teikto, ka $i izvértésana javeic ar lielu piesardzibu,
nenododot tiesas rokas izvértésanas patvalu.’’ Tas ne vien samazinatu robezu starp
stingro atbildibu un visparéjo atbildibu, bet ari ievérojami kavétu personu darbibu,
jo personas rikotos parak piesardzigi, baidoties no iespéjamas atbildibas, un tas no-
vestu pie sabiedribas attistibas paléninasanas.™*

Veértéjot personas vainojamibu konteksta ar neuzmanibu, janem veéra, ka neuz-
maniba var izpausties divéjadi - ka darbiba vai bezdarbiba. Bezdarbiba ka neuz-
maniba izpauzas tad, ja personai pastav tiesibu norma noteikts pienakums rikoties,
tacu ta to ignoré. Tiesi ar normu uzlikts pienakums rikoties ir kritérijs, kas jakon-
staté, lai personai parmestu vainojamibu, kas izpaudusies bezdarbiba. Pretéja ga-
djjuma ikvienai personai, redzot parrautus elektrovadus, batu jasteidzas tos labot,
redzot bedres uz cela, butu jasteidzas tas aizbért, redzot agresivu braucéju, butu ja-
steidzas to apturét u. tml Sada situacija, kad bezdarbibu varétu parmest ikvienam,
kurs teorétiski varéja novérst tiesibu aizskarumu, bet to nedarija, més nonaktu pie
tiesibu sistémas, kura visi batu atbildigi par visu, un civiltiesiska apgroziba tadéja-
di faktiski batu neiespéjama. Sava zina ta butu atgrie$anas pie nodarijuma teorijas,
kur dominéja atbildiba par nodarijjuma faktu, nepétot vainu, necensoties uzklausit
attaisnojumu vai meklét vainas esamibu vai neesamibu.'” Tapéc masdienas, kad do-
miné atbildiba par vainu, lai personai varétu izvirzit parmetumus par bezdarbibu,
vienmeér nepiecie$ama tiesibu norma, kas uzliek pienakumu rikoties. Tadas normas,
pieméram, ir attieciba uz bérnu vecakiem (CL 1639. pants), kas uzliek pienakumu
aizkavét aizskarumu, vai attieciba uz darba devéjiem (CL 1782. pants), kas uzliek
pienakumu pieveérst vajadzigo uzmanibu, izvéloties kalpotajus un citus darbiniekus,
un parliecinaties par vinu spéjam un noderibu izpildit viniem uzliekamos pienaku-
mus, vai attieciba uz dzivnieka turétajiem (CL 2363. pants), kas uzliek pienakumu
spert visus péc apstakliem nepiecieSsamos drosibas solus, lai nerastos kaitéjums u. c.

12 Komerclikums. Latvijas Vestnesis, 2000. 4. maijs, Nr. 158/160 (2069/2071), Zinotajs, 2000. 1. junijs,
Nr. 11.
Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem"
1912-1914 g. g. i s" raz'jasnenijami) v" 2 tomah". T. IL, soderzhashhij Pravo trebovanij. Riga:
G. Gempel'i Ko, 1914, s. 1306.
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p. 3279.
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Uz to precizi noradijis ari prof. K. Cakste - “juridiskas normas nosaka cilvéka uzve-
$anos sabiedriba un reagé, paredz kadu sankciju, ja cilvéks uzvedas pretéji noteik-
tam normam. Tadeél, lai batu pamats uzlikt atbildibu, ir nepiecieSams, lai persona
apzinigi vai aiz neuzmanibas batu parkapuse likuma normu. Citadi visi jau ieprieks
batu soditi ar atbildibu, ka tas, kas censas un apzinigi pilda likuma normas, ka ari
tas, kas vinas neievéro”.'® Tadu pas$u nostaju ienem prof. V. Bukovskis, noradot, ka
“nepiecieSsams konstatét neatlautu darbibu objektiva nozimeé, t. i., tiesibu normu
parkapumu”.’/

Neuzmaniba, kas izpauzas ka darbiba, tiks konstatéta, ja personai, rikojoties
konkréta situacija, sadas darbibas aizliegums izriet no normas plagaka nozimé vai
ari personai bija jaspéj paredzét, ka tas darbiba novedis pie citas personas tiesibu
aizskaruma. Spé&ja paredzét ir ciesi saistama ar neuzmanibas jédzienu, jo tikai tur,
kur ir iespéjams ko paredzét, var runat par neuzmanibu. Neparedzamu lietu ne-
paredzé$ana nevar biit neuzmaniba. Sis koncepts ietver ideju, ka nav pamata (tais-
nigi) prasit no personas veikt kadas darbibas, lai ta novérstu céloni kaitéjumam,
kuru ta nevar ne paredzét, ne tadéjadi ari novérst. Ka noradits doktrina, seku pa-
redzamiba tiek saistita ar ripibas pienakumu, kas nevar tikt uzlikts personai ga-
dijuma, ja vina par $o pienakumu nezina.'® Ja tiesibu aizskarums ir neparedzams,
$adu seku iestasanas teorétiska varbutiba nevar radit personai pienakumu izvairi-
ties no darbibas vai veikt darbibas, lai kaitéjums neiestatos. Tiesibu zinatné minéto
paredzésanas kritériju dazreiz dévé par “seku paredzé$anu”, ar to saprotot spéju
paredzét tiesisko seku (tiesibu aizskaruma) iestasanos konkrétas darbibas vai bez-
darbibas rezultata.

Izpratne, ka atbildiba neiestajas par gadijumu, kuru nevaréja paredzét un no-
veérst, ir konstatéjama ari Latvijas tiesibu doktrina, kura, pieméram, prof. K. Cakste
ir noradijis, ka nejausiba rada relativu nespéju pretoties tadiem apstakliem, ka ari
bonus pater familia nebutu varéjis novérst kaitéjumu, bet to butu gan varéjusi kada
izcili uzmaniga, atra un drosa persona.” Krietna un rupiga saimnieka standarta
piemérosana, nosakot paredzésanas kritériju, nozimé, ka tests tiek veikts, balstoties
nevis uz iespéjama tiesibu aizskaréja subjektivo spéju paredzeét kaitéjuma seku jesta-
$anos, bet gan uz objektivo spéju, t. i., vai $ai personai vajadzéja paredzét seku iesta-
$anos, citiem vardiem sakot, vai vidusméra sabiedribas loceklis tada pasa statusa un
situacija batu varéjis paredzét minétas sekas. Pozitivas atbildes gadijuma ir pamats
runat par iespéjama tiesibu aizskaréja vainojamibu. Veicot seku paredzésanas testu,
ir javérté tas, vai persona varéja paredzét, ka notiks aizskarums ka tads, nevis tas,
vai persona varéja paredzét, kadas tiesi sekas (izpausmes veidus péc apdraudéjuma
objekta) $is aizskarums radis (Seit pastav atskiriga pieeja salidzinajuma ar zaudéju-
mu paredzamibas principu ligumtiesibas, kas nostiprinats CL 1779.' panta, kur runa
ir ari par zaudéjuma apmeéra paredzésanuy).

Tatad kaitéjuma gadijuma jaspéj paredzét aizskarums ka sekas, nevis aizska-
ruma rezultata raditas sekas. Savukart attieciba uz subjektivo aspektu nav pareizi

16 Cakste, K. Civiltiesibas. Lekcijas. Raksti. Riga: Zvaigzne ABC, 2011, 192. Ipp.
Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem"
1912-1914 g. g. i s" raz'jasnenijami) v" 2 tomah". T. II., soderzhashhij Pravo trebovanij. Riga:
G. Gempel'i Ko, 1914, 5. 1299, 1298.
Ripstein, A. Phylosophy of tort law. The Oxford handbook of jurisprudence and philosophy of
law. Oxford: Oxford University Press, 2002, p. 664; Buls, L. Vainas nozimé deliktu tiesibas. No: LU
72. konferences rakstu krajums “Tiesibu efektivas piemérosanas problematika”. Riga: LU Akadémiskais
apgads, 2014, 196. Ipp.

Cakste, K. Nejausiba un neparvarama vara Latvijas Civillikumos. Jurists, 1937. Nr. 71/72.
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apgalvot, ka tam nav nozimes vainojamibas vérté$ana. Ka noradits ieprieks, atse-
viskiem tiesibu subjektiem piemérojami augstaki vai zemaki rapibas standarti, kas
pamatojas uz personas subjektivo statusu, nemot véra attiecigas personas piederibu
pie noteiktas grupas, profesiju, vecumu, izglitibu u. ¢.?° Tadéjadi, vértéjot personas
vainojamibu, ta ir javérté gan no objektiva aspekta (bonus pater familia), gan subjek-
tiva (piederiba specialam subjektu lokam).

Vienlaikus janem véra CL 1776. panta regulégjums, kas prasa ievérot noteiktu
rupibas standartu ari cietusajam, t. i., vipam zaudéjumu novérsanai javeic tadi pa-
sakumi, kas attiecigajos apstaklos ir sapratigi, ievérojot pienacigu ripibu. Sis ripi-
bas méraukla ir krietna un rapiga saimnieka standarts, kas vienlaikus nozimé, ka,
vértéjot cietusa pielauto ripibu zaudéjumu novérsana, ir piemérojams paredzami-
bas tests. Tomeér $is tests ir piemérojams krietni $aurak neka pret tiesibu parkapéju,
jo attiecas tikai uz zaud&jumu apméra mazinasanu, t. i, cietusais ir atbildigs tikai
par to zaudéjumu pieaugumu (nenovér$anu), kurus tam ka krietnam un rapigam
saimniekam vajadzéja paredzét un kurus tas nenovérsa nepietiekamas riipibas dél.
Tomeér ar CL 1776. panta piemérosanu netiek piemérota civiltiesiska atbildiba cie-
tusajam. Sis pants ir tikai viens no likuma definétiem attaisnojumiem tiesibu par-
kapéjam, lai mazinatu atbildibu, bet tas nerada cietusa atbildibu iepretim tiesibu
parkapéjam.

Tiesibu parkapéja atbildibas par neuzmanibu pamatkoncepts ietver ideju, ka
persona atbild par neatlautu tiesibu aizskarumu, kuru tai sapratigi vajadzéja pare-
dzét un tadéjadi noveérst. Par negativam sekam, kuras iestajusas pretéji “ierasto lietu
gaitai”,?! atbildiba neiestajas, jo $adas situacijas iziet arpus sapratigas paredzésanas
pienakuma tvéruma.

Liela méra to, kuras tiesiskas sekas personai bija japaredz un kuru dél ta nevar
atsaukties uz paredzé$anas neiespéjamibu, paredz normativie akti, jo tie nosaka
uzvedibas noteikumus. Sie uzvedibas noteikumu imperativi nosaka personas pie-
nakumu rikoties konkréta veida, vienlaikus tadéjadi atnemot personai tiesibas at-
saukties uz to, ka ta nezinaja un nevaréja paredzét konkréto seku iestasanos. Ja nav
normativa reguléjuma, pieméram par konkréta auga aizsardzibu, personai nevarétu
parmest, ka tai bija japaredz, ka konkrétais augs ir aizsargajams un nav noplacams.
Tacu, ja $ads reguléjums ir, personai varés parmest, ka tai bija jazina (japaredz), ka
konkréta auga nopliksana rada kaitéjumu. Lidz ar to normativie akti ir ka palig-
instruments, kas lauj vieglak veikt krietna un rtpiga saimnieka izvérté$anas testu
(kas vienlaikus ietver paredzésanu) un tadéjadi noteikt personas vainojamibu. No
81 secigi izriet secinajums, ka gadijuma, ja normativie akti nosaka rikoties konkre-
ti noteikta veida, tad, izpildot $o prasibu, persona rikojas tiesiski, t. i., bez vainas.
Tas pats attiecas uz gadijjumiem, kad likums konkréta gadijuma neparedz personai
pienakumu rikoties. Pieméram, ja likums noteiktu, ka, parsniedzot 3 m vilnu aug-
stumu, aizliegts doties jira ar motorlaivu, tad persona, kas dodas jira, kad ir 1 m
augsti vilni, rikojas tiesiski un tai nevarés parmest, ka tai bija japaredz, ka 1 m aug-
sti vilni ir bistami un tadéjadi notikusi laivas apgasanas negaiditi lielu vilpu ietek-
meé ir neuzmaniba. Likuma noteiktie 3 m ir sapratigas personas paredzésanas testa

2 Autoru kolektivs K. Torgana zinatniskaja redakcija. Civillikuma komentari. Saistibu tiesibas. Riga:
Mans ipasums, 1998, 150.-151. lpp.; sk. arl: Abramoviéa, L. Krietna saimnieka rapibas nozime
Komerclikuma. Jurista Vards, 2006. 7. novembris, Nr. 44. Citéts péc: Balodis, K. Jaunais komercdarijumu
reguléjums un ta piemérosana. Jurista Vards, 2009. 26. maijs, Nr. 21 (564).

21 Sk.: Peel, E. The Law of Contract. 13™ ed. London: Sweet & Maxwell. Thomson Reuters, 2011, p- 1052;
sk. ari: McKendrick, E. Contract Law. Text, Cases, and Materials. 4™ ed. Oxford: University Press,
2010, p. 874.
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vadlinija, t. i., likumdevéjs ir noteicis, ka $ados apstaklos (vilni virs 3 m) doties jara
nav sapratigi un tadéjadi aizliedzams. Ka noradijis prof. V. Bukovskis, “nebus kon-
statéjama neatlauta bezdarbiba tur, kur objektiva norma atlauj minéto darbibu”.*?
Ta ka likums nosaka precizus apstaklus, kados personai attiecigi jarikojas, tad nebi-
tu pareizi apgalvot, ka no krietna un ripiga saimnieka standarta izriet, ka sapratigi
tomér ir nedoties jara jau tad, ja ir 1 m augsti vilni. Tadéjadi normativie akti palidz
piepildit krietna un rapiga saimnieka klauzulu, jo tie specifiskos gadijumos regla-
menté personas obligati veicamas darbibas, uzvedibas standartus.

Tomeér ne visus gadijumus likums var regulét normativajos aktos, t. i., situaci-
jas, kuras nepastav normativos aktos expresis verbis noteikti uzvedibas noteikumi,
neuzmanibas konstatésanai jalieto sapratigas paredzésanas tests. Pieméram, nav tie-
$a normativa reguléjuma, kas noteiktu, ka persona nedrikst negaiditi pavilkt mala
kréslu, uz kura cita persona gandriz jau ir apsédusies. Saja gadijuma, ja persona giist
traumu, tiek veikts tiesibu aizskarums, kuru nevaréja neparedzét, un tadéjadi per-
sonai, kas pavilka kréslu, var konstatét vainojamu darbibu. Tomér nebttu pareizi
ari apgalvot, ka nepastav tiesibu norma, ka $ada riciba ir neatlauta. Si aizlieguma
raksturs izriet no tiesibu sistémas kopuma, t. sk. no tiesibu principiem, no aizsar-
gajamam tiesibam. Tadéjadi vainojama riciba vienmér bas pretruna kadai tiesibu
normai plasaka nozimeé. Saskana ar tiesibu teoriju tiesibu normu raksturo, cita star-
pa, visparsaisto$s (normativs) spéks, kas nodrosina tiesibu normas jabutibas dabu.?
Vainojama riciba, kas nav pretruna tiesibu normai, neizraisa neatlautu tiesibu aiz-
skarumu un tapéc nerada juridisku atbildibu. Lidz ar to likuma jomas, kas regulé
noteiktu uzvedibas standartu, jau ietver sevi pareizo ricibas modeli, tapéc persona,
kas rikojas saskana ar likumu, var atsaukties, ka ta vadas no likuma noteiktas uzve-
dibas kartibas. Pretéja interpretacija novestu pie situacijas, kad persona nevarétu pa-
lauties uz likuma reguléjumu, jo papildus personai vél butu jaanalizé katra situacija,
vai likums ir sapratigs, vai riciba saskana ar likumu biis pamatota un pareiza. Tas
raditu atbildibu personam par nepilnigiem un nepareiziem likumiem, kas faktiski
pilniba izjauktu tiesisko stabilitati.

Tiesibu normu (uzvedibas noteikumus), kas nav expresis verbis atrodama liku-
mos, bet gan izriet no tiesibu sistémas kopuma, var piemérot pret personu, vértéjot
tas rupibu, tikai tad, ja ir pieradits, ka tie$i $ai personai bija pienakums ievérot $o
normu un ka $1 persona ir radijusi notikuso tiesibu aizskarumu. Ieprieks aprakstita-
ja pieméra ar negaiditi pavilkto kréslu atbildiba biis personai, kas pavilka So kréslu,
bet ne visiem, kas atradas telpa, kura notika tiesibu aizskarums. Minétais ari uz-
skatami noskir vainas teoriju no nodarijuma teorijas. Ja nodarjjuma teorija butu
atbildigi visi, kas bija telpa un nenovérsa kaitéjumu, tad vainas teorija vérté perso-
nas subjektivo aspektu — nodomu vai neuzmanibu, t. i,, tiesi kuras personas ripibas
pienakums izraisija tiesibu aizskarumu. Veértéjot $o rapibu, janem véra, ka tiesibu
sistéma nepastav visparéja norma, kas uzliktu ikvienai personai pienakumu nodro-
$inat, lai tre$as personas neaizskar kadas citas personas veselibu, dzivibu, mantu
u. c. aizsargdjamos labumus. Sida norma vienkarsi nevar pastavét, jo nevienai per-
sonai nevar prasit paredzét tredo personu ricibu. Siiemesla dé] neatkarigu treso per-
sonu veikta riciba tiesibu teorija tiek ierindota pie cas fortuit, kas izslédz atbildibu

2 Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem" 1912~
1914 g. g. i s" raz"jasnenijami) v" 2 tomah". T. II., soderzhashhij Pravo trebovanij. Riga: G. Gempel' i
Ko, 1914, 5. 1299, 1298.

2 Neimanis, J. levads tiesibas. Riga: Renovata, 2004, 45. Ipp.
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(CL 1774. pants).** Tadéjadi, lai runatu par civiltiesisku atbildibu, jakonstaté tiesibu
norma, kas $adu ricibu atzist par neatlautu, ka ari célonisks tiesibu aizskarums ka
§is neatlautas darbibas sekas.

Atgriezoties pie raksta sakuma aplukota personas nemazgasanas gadijuma un
nemot véra iepriek$ analizéto, var secinat, ka $ada riciba nerada atbildibu, jo par
$adu ricibu tiesibu normas neparedz tiesiskas sekas, un ar to netiek nodarits tiesi-
bu aizskarums nevienai personai (tadéjadi nepastav visparsaistoss normativs spéks,
kas $o darbibu aizliegtu). Turpreti aizmig$ana sardzes posteni (lai arl pati par sevi
aizmig$ana nav neatlauta darbiba) rada atbildibu, jo sarga darba ligums (ari Darba
likums?®®) aizmig$anu konkréta situacija padara par tiesibu parkapumu, par ko tiesi-
bu normas ir paredzétas tiesiskas sekas.

3. Vainas pakapju nozime

Iedalijums vainas pakapés - rupja neuzmaniba, viegla neuzmaniba un no-
laks - lielakoties ir svarigs tiesisko seku pieméros$ana saistibu tiesibu seviskas dalas
konteksta. Uz to netiesi norada arl CL 1647. pants, kas noteic, ka neuzmaniba nav
atzistama par vainu zinamos, attieciga vieta noraditos gadijumos. Saistibu tiesibu
Seviska dala atseviskos gadijumos vainas pakapém pieskir nozimi tiesisko seku no-
teiksana par kadu aizskarumu. Ka pieméru var minét CL 1972. panta abas dalas,
kas prasibu péc noteikta veida rapibas no glabataja padara atkarigu no ta, vai par
glabajumu ir pieligta atlidziba vai né. Tiesibu zinatné jau ir nostiprinajusies téze, ka
civiltiesiska atbildiba iestajas atkariba nevis no ta, kada ir personas attieksme pret
parkapumu (vaina ka psihiska attieksme), bet gan no ta, vai persona rikojusies, ie-
vérojot likuma noteiktos rupibas prieksrakstus. Minétais CL 1972. pants norada,
ka, pildot liguma saistibas ar vienu un to pasu rapibu, glabataja darbibas viena
gadijuma var but atbildibu radosas, bet otra né. Tatad personas ricibas iedali$ana
viegla vai rupja neuzmaniba ir nepieciesama, lai atseviskos gadijumos konstatétu,
vai pastav viens no civiltiesiskas atbildibas priek$noteikumiem - neatlauta darbiba,
kas nozimé, ka vainas pakapes konstaté$ana saskana ar CL ir nepiecie$ama atsevis-
kos gadijumos vainojamas un nevainojamas ricibas robezskirtnes noteiksanai. Li-
kumdevéjs §adu iedalijjumu ir noteicis, lai atseviskos gadijumos paredzétu personai
stingrakus uzvedibas noteikumus (tiesiskus prieksnoteikumus), lai ta savu ricibu
attaisnotu iepretim likumam un tadéjadi atbrivotos no civiltiesiskas atbildibas. Ci-
tiem vardiem sakot - ja likums noteic, ka persona savas darbibas nedrikst pielaut
pat vieglu neuzmanibu, tad attiecigi bus janoskaidro, vai persona ir rikojusies ka
krietns un rapigs saimnieks, savukart, ja likums noteic, ka persona savas darbibas
nedrikst pielaut rupju neuzmanibu, tad personas veiktas rapibas izvértésanas krite-
riji bas zemaki. Saistiba ar pieradisanas pienakumu cita starpa jaatzimeé, ka “vainas
prezumpcija” un “atbildiba bez vainas” nav identiski jédzieni. Nereti tiesibu literata-
ra vainas prezumpcija tiek raksturota ka stingra atbildiba, pieméram, saistiba ar Ko-
merclikuma®® 169. panta noteikto valdes locekla atbildibu. Tomér likuma noteikta
vainas prezumpcija norada vien to, ka pieradisanas pienakums ir parkapéjam, tacu
nenozimé to, ka iestajas atbildiba bez vainas jeb neatkarigi no ta, vai personas riciba

ir saskatama neuzmaniba vai noltks.

2 Jerdman, K. Objazatel'stvennoe Pravo Gubernij Pribaltijskih". [B. v]: Izdanie pochetnogo mirovogo

sud'i E. Je. Kamkina, 1908, s. 204-210.

% Darba likums. Latvijas Véstnesis, 2001. 6. julijs, Nr. 105 (2492), Zinotajs, 2001. 9. augusts, Nr. 15.

26 Komerclikums. Latvijas Vestnesis, 2000. 4. maijs, Nr. 158/160 (2069/2071), Zinotajs, 2000. 1. junijs,
Nr. 11.
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Vainas pakapju iedalijjumam atseviskos gadijumos ir nozime ari saistibu tiesibu
Visparéjas dalas konteksta. Uz to norada CL 1645. panta otra dala, kas noteic, ka
visos gadijumos zaudéjumu atlidzibas un citu civiltiesisko seku zina rupja neuzma-
niba pilnigi pielidzinama launam nolikam. Tatad norma noteic, ka tad, kad persona
tiesibu aizskarumu ir veikusi, pielaujot rupju neuzmanibu, civiltiesisko seku zina
81 riciba ir uzskatama par nolaka izdaritu zaudéjumu. Rodas jautajums, kada ir $is
normas juridiska jéga? Sadam reguléjumam jéga ir vienigi tad, ja tiesibu parkapé-
jam piemérojamas tiesiskas sekas (atbildiba) launa noltika gadijuma salidzinajuma
ar rupju neuzmanibu ir smagakas, t. i., likumdevéjs apzinati ir noteicis, ka rupjas
neuzmanibas gadijuma atbildiba tiesibu parkapéjam ir smagaka jeb tada pati ka par
launa noltka izdaritu parkapumu. Un atbilde tik ties$am ir apstiprinosa, lai gan sa-
kotnéji $kiet, ka zaud&jumi vienmeér jaatlidzina pilna apmeéra neatkarigi no vainas
pakapes. Uz to norada, pieméram, CL 1776. panta otra dala, kas noteic, ka tiesibu
aizskaréjs var prasit atlidzinamo zaudéjumu apméra samazinajumu tada apmera,
kada cietusais, ievérojot pienacigu ripibu (1646. pants), varéja zaudéjumus noveérst,
“iznemot gadijumu, kad tiesibu aizskarums izdarits Jauna nolaka”. Lidz ar to CL
1645. panta otra dala kopsakara ar CL 1776. pantu paredz, ka tur, kur tiesibu aiz-
skarums ir noticis, pielaujot rupju neuzmanibu, parkapéjs nevar atsaukties uz CL
1776. pantu, méginot samazinat atlidzinamo zaudéjumu apmeéru, parmetot cietusa-
jam, ka tas nepietiekami mazinajis zaudéjumus. Tas pats attiecinams uz zaudéjumu
atlidzibu ligumiskas attiecibas saistiba ar CL 1779,' pantu, kur ari ir ietverta rupjas
neuzmanibas atruna.

Tadéjadi izdarams secinajums, ka vainas pakapju iedalijumam viegla un rupja
neuzmaniba ir batiska loma attieciba gan uz to, lai personas darbibu katra konkréta
gadijuma atzitu par vainojamu vai né (un tatad neatlautu), gan ari lai precizi noteik-
tu piemérojamas tiesiskas sekas pret tiesibu parkapéju.

Lidziga nozime ir ari CL atrodamajai vainas pakapei “nolaks”. Parkapums, kas
izdarits ar noluku, izslédz seku paredzamibas testa piemérosanu, t. i, parkapéjs
nebis tiesigs atsaukties, ka nevaréja ka krietns un rapigs saimnieks paredzét tiesi-
bu aizskaruma iestasanos. Turklat $is princips ir absolats, t. i., paredzamibas tests
nav piemérojams saistiba ar tieSam un netie$am kaitéjuma sekam, t. i., sekam, kas
ir céloniska sakara ar kaitéjumu, kas izdarits ar noluku. Vienlaikus pastav zinami
atbildibas ierobezojumi saistiba kaitéjumu, kas izdarits ar noliku, tomér tie balstas
nevis uz ideju par seku neparedzamibu, bet gan célonsakaribas attalinamibu. Sajos
gadijumos atbildiba neiestajas tadél, ka saskana ar conditio sine qua non teoriju kai-
téjums ir parak attalinats un nav attiecinams uz parkapéja darbibas jomu. Conditio
sine qua non principa ietvaros ir attistijusies “adekvatas célonsakaribas teorija”, kura
paredz, ka apstaklis vai akts ir célonis kaitéjumam tikai tad, ja tas pats objektivi spéj
izraisit rezultéjoso kaitéjumu. Adekvatuma teorijas balstas uz ideju, ka personai ro-
das pienakums kompensét kaitéjumu tikai tad, kad tas riciba saistiba ar nodarita-
jiem zaudéjumiem ir raksturojama ka “normalas sekojosas sekas” (adekvatas sekas).
Ka pamatoti noradijis prof. K. Cakste, “valdo$a ir adekvatuma teorija”.*” Pieméram,
persona ar noliku nodara miesas bojajumus otrai personai, kuru talak vedot uz
slimnicu neatliekamas mediciniskas automasina ieklast celu satiksmes negadiju-
ma, kas izraisa cietusas personas navi. Tiesibu parkapéjam nevarés parmest minéto
seku iestasanos saistiba ar noliaka izdaritu deliktu - miesas bojajumu nodarisanu,
jo adekvatas sekas navei nav noltka izdaritie sakotnéjie miesas bojajumi un $ada
sakritiba vai jaukti céloni nav adekvatas/parastas/nepiecieSamas sekas. Ka noradijis

¥ Cakste, K. Civiltiesibas. Lekcijas. Raksti. Riga: Zvaigzne ABC, 2011, 196. Ipp.



Janis Karklins. Vainas, prettiesiskas ricibas un atbildibas ideja privattiesibas 165

prof. V. Bukovskis, “nepiecieSams konstatét ne tikai, ka atbildétajs ir pielaidis neuz-
manibu vai noliku (vainu), bet ari, ka §i vaina ir izplatijusies [attiecinama] uz kaiti-
gajam sekam”.?® Saja gadijuma atbildibas nepiemérosana biis pamatota ar célonsa-
karibas neesamibu, nevis adekvato seku paredzamibas neiesp&jamibu, kas ir pilnigi
atskirigs koncepts. Tadéjadi, runajot par “seku paredzésanu”, nedrikst nenemt véra
adekvatuma teoriju. Saja teorija nostiprinatie kritériji?’ ir japieméro ikviena gadi-
juma, kad tiek vértéta personas atbildiba par veikto tiesibu aizskarumu, neatkarigi
no ta vai tiesibu aizskarums ir radies neuzmanibas vai noliika veida. Iemesls tam
ir apstakli, ka adekvatuma teorija ir célonsakaribas kategorija, kura vérté notiku-
mu kédi, kamér seku (tiesibu aizskaruma) paredzésana ir vainojamibas kategorija
(tadéjadi ietilpst cita civiltiesiskas atbildibas prieksnoteikumu grupa). Seku paredzé-
$anas tests ir javeic tikai péc tam, kad ir noskaidrotas ricibas adekvatas sekas, péc ka
tiek vértéts, vai krietns un rapigs saimnieks varéja paredzét §adas adekvatas sekas.
Lai noskirtu $is kategorijas, autors, runajot par tiesibu aizskaruma paredzésanu,
skaidribas labad raksta lieto jédzienu “adekvato seku paredzésana”, ar to saprotot
vainojamibas kategoriju, t. i., kad no célonsakaribas viedokla ir skaidrs, ka sekas ir
adekvatas, tacu jautajums vél ir par to, vai par §im sekam personu var vainot.

Ta ka adekvato seku paredzésana ir saistama ar vainojamibas jédzienu, tad ir iz-
darams secinajums, ka adekvato seku paredzamibas tests saistiba ar personas veica-
majam darbibam ir ietverts CL 1646. panta, kas ietver krietna un ripiga saimnieka
standartu. Ja adekvato seku paredzamibas tests izrietétu no CL 1635. panta, tad batu
jaatzist, ka $is paredzamibas tests batu javeic ikviena kaitéjuma nodarisanas gadi-
juma neatkarigi no vainas pakapém, jo CL 1635. pants neiz$kir minétas pakapes.
Tadéjadi var izdarit secinajumu, ka adekvato seku paredzamibas tests ir pieméro-
jams ierobezoti un attiecinams tikai uz parkapumiem, kas izdariti CL 1646. panta
tvéruma, t. i, vieglas neuzmanibas forma (par to, kapéc tests nav javeic rupjas neuz-
manibas forma, noradits raksta nedaudz talak).

Ka norada V. Bukovskis, “vainu [neuzmanibu vai nolaku] nevar konstatét, ja
notikumu (casus) persona nevaréja paredzét un novérst, ievérojot rapibu, kada ne-
piecie$ama saistibu izpildé”.** No Bukovska minéta var noprast, ka vin$ runa par
notikuma paredzésanu, kas aptver cas fortuit un vis maior gadijumus, kuri neie-
tilpst krietna un rapiga saimnieka tvéruma. Abi $ie “kvalificétie gadijumi izslédz
paradnieka vainu”,* t. i., “nejausibas jédziens ir pretnostatits vainai”,** tas ir “pa-
radnieka vainas izslédzo$s apstaklis”.** Abi $ie kvalificétie gadijumi ir aréja célona
izraisiti. Turpreti 1646. panta ietvertais paredzamibas tests attiecinams uz adekvato
seku paredzésanu, nevis célona (notikuma) paredzésanu. Célona neparedzésanu
regulé CL 1773. un 1775. pants. Taja pasa laika tiesibu literatara nav viedokla par

% Cakste, K. Civiltiesibas. Lekcijas. Raksti. Riga: Zvaigzne ABC, 2011, 1298. Ipp.

% Adekvato seku noteikdanai metodologiski tiek izmantots divpakapju process: 1) pirmkart, tiek
piemérots conditio sine qua non tests, t. i., nosakot, vai vispar pastav kauzala saikne starp ricibu un
kaitéjumu; 2) péc conditio sine qua non testa apstiprinasanas seko otrs tests — vai sekas ir “normalas’,
t. i, vai riciba (darbiba vai bezdarbiba) ir visparigi (statistiski) kaitéjumu veicinosa jeb sekméjosa.
Sikak sk.: Principles, Definitions and Model Rules of European Private Law. Prepared by the Study
Group on a European Civil Code and the Research Group on EC Private Law (Acquis Group). New
York: Oxford University Press, 2010, p. 3431.

Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem"

1912-1914 g. g. i s" raz'jasnenijami) v" 2 tomah". T. II., soderzhashhij Pravo trebovanij. Riga:
G. Gempel'i Ko, 1914, s. 1299, 1391.

31 Ibid.
32 Tbid.

¥ Vinzarajs, N. Gadijuma loma savstarpéjos (sinalagmatiskos) ligumos. Jurists, 1932, 249. Ipp.
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to, vai adekvato seku un célona paredzamiba butu noskirama. Nereti seku un cé-
lona (notikuma) paredzésana ir cie$i saistitas un to robeza ir izpladusi. Pieméram,
persona, airéjoties pa Salacu, ar airi saboja uz grunts novietotu murdu. No vienas
puses, tiesibu aizskaréjs nevaréja paredzét, ka Salaca, kura ir aizliegta makskere-
$ana visu gadu,’* atradisies murds un ka ta veiktas airu kustibas var radit murda
ipasniekam kaitéjumu, tadéjadi Seit nevar izvirzit parmetumu, ka murda sabojasana
bija paredzama, kas attiecigi it ka novestu pie vainas konstatésanas. No otras puses,
varétu apgalvot, ka notikusais ir cas fortuit jeb nejausiba, notikums, ko airétajs ne-
varéja ne paredzét, ne novérst, un tadéjadi $is célonis (murda ievietosana upé) nebija
paredzams.

Minétais problémjautajums atkrit attieciba uz noliaku, kur adekvato seku pare-
dzamibas testu, ka minéts ieprieks, nepieméro. Tomér te svarigi ir noskirt gadijumu,
kad darbiba veikta ar noliku, no darbibas, kad kaitéjums veikts ar nolaku. Pirmaja
gadijuma ne vienmér runa bus par noluku ka vainas pakapi un tadéjadi adekvato
seku paredzamibas tests tomér ir piemérojams. Pieméram, persona ar noliku met
akmeni pari zogam, domadama, ka tur nav neviena cilvéka, lai gan patiesiba tur
atrodas cilvéki. Sadas ricibas rezultata izdarits kaitéjums bis izdarits aiz neuzma-
nibas, lai gan darbiba mest akmeni bija ar noliiku. Saja gadijuma paredzamibas tests
biis izmantojams, t. i., vai metéjs ka krietns un ripigs saimnieks varéja un tam vaja-
dzéja paredzét, ka akmens mesana konkrétaja situacija var radit kadai personai tie-
sibu aizskarumu (adekvato seku paredzésana). Tapat noliiks nebiis konstatéjams, ja
persona veic apzinatu darbibu, klidoties faktos, t. i., domadama, ka ta rikojas tiesis-
ki, neaizskarot citas personas tiesibas. Pieméram, persona dusmu iespaida ar noliku
sadauza pret zemi savu telefonu, tacu izradas, ka minétais telefons pieder citai per-
sonai, tacu vizuali tos nevaréja atskirt. Sakotnéji varétu skist, ka $aja gadijuma nav
nozimes, vai delikts ir izdarits ar noliku vai aiz neuzmanibas, jo abos gadijumos
telefona Ipasniekam nodaritais kaitéjums ir jaatlidzina. Tomeér tam ir praktiska no-
zime kaut vai taja apstakli, ka nav iespéjams apdrosinat savu civiltiesisko atbildibu,
kas rodas ar noliku izdarita kaitéjuma rezultata. Tapat, pieméram, Darba likuma
86. panta ceturta dala atbildibu darbiniekam paredz tikai tad, ja darbinieks, kura
darbs, kas saistits ar zaudéjumu rasanas paaugstinatu risku, zaudéjumus darba de-
véjam nodarijis ar launu nolaku vai rupjas neuzmanibas dé]. Tadéjadi atkariba no
konstatéjamas vainas pakapes mainas tiesiskas sekas, t. sk. atbildibas piemérosana.
Lidz ar to tiesibu aizskaruma gadijuma pareizai vainas izpausmes veida noteiksanai
ir batiska juridiska nozime.

Pieeja, ka adekvato seku paredzamibas tests nav jaizmanto tiesibu aizskarumos,
kas veikti ar noluku, pamatojas uz apstakli, ka noluks izsléedz neparedzésanas iespé-
jamibu, ta ka persona vélas un apzinas, ka kaitigas sekas radis tas veiktais tiesibu
aizskarums. Turklat nav nozimes tam, ka tiesi izpaudusas adekvatas kaitigas sekas.
Pieméram, persona vélas saplést otras personas kreklu, bet, to darot, nodara sai per-
sonai arl miesas bojajumus. Krekla sabojasana ir veikta ar noliku, un nav pamata
analizét, vai tiesibu parkapéjs varéja un tam vajadzéja paredzét kaitéjumu, savukart
miesas bojajumi ir nodariti aiz neuzmanibas. Tomeér tiesibu aizskaréjs $aja gadijuma
atbildés ari par miesas bojajumu nodari$anu, lai gan tam nebija vélmes tos radit, jo
adekvato seku paredzamibas tests Seit nav javeic. Si téze nozimé nevis to, ka par kai-
téjumu, kas izdarits ar nolaku, nav japieméro conditio sine qua non un adekvatuma
teorija, bet gan to, ka par tam sekam, kas no célonsakaribas viedokla ir adekvatas,

3 MK noteikumi Nr. 1498 “Makskerésanas noteikumi”, 29.3. punkts. Latvijas Véstnesis, 2009.
28. decembris, Nr. 203 (4189).
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atbildiba iestajas. Atskirigi ir attieciba uz vieglu neuzmanibu, kad var bat situacijas,
ka atbildiba par adekvatam sekam neiestajas, jo tas nevaréja paredzét neviena vidus-
meéra sapratiga persona.

Ar1 attieciba uz rupju neuzmanibu adekvato seku paredzamibas tests nav javeic,
lai gan sakotnéji Skiet, ka tas nebuitu pareizi, nemot véra, ka aizskarums ir noticis
neuzmanibas dél, un, kur ir neuzmaniba, tur batu javérte, vai §1 neuzmaniba un tas
sekas bija paredzamas. Tomér rupja neuzmaniba péc savam kaitigajam sekam juri-
diski ir pielidzinama nolukam (CL 1645. panta otra dala), un tapéc paredzamibas
tests nav javeic, 1idzigi ka tad, ja neuzmaniba pielauta ar noliku. Nolika gadijuma
persona vélas kaitigo seku iestasanos, tacu rupjas neuzmanibas gadijuma perso-
na ir rikojusies tik arkartigi bezatbildigi, ka tas (kaitigo seku iestasanas) nevaréja
palikt nepamanits. Uz to norada ari CL 1645. pants, nosakot, ka neuzmaniba ir
rupja, ja kads rikojas augstaka méra vieglpratigi un neveérigi vai mazak ripéjas par
vinam uzticétam sve$am lietam un dariSanam neka par savam pasa, vai ari uzsak
tadu darbibu, kuras kaitigums un bistamiba nevaréja un nedrikstéja palikt vinam
nezinami. Panta pédéjais teikums “kuras kaitigums un bistamiba nevaréja un ne-
drikstéja palikt vinam nezinami” raksturo to, ka ar rupju neuzmanibu izdarits kai-
téjums vienmer ir bijis tads, ko varéja un vajadzéja paredzét. Tapéc adekvato seku
paredzamibas tests rupjas neuzmanibas gadijuma nav javeic, tapat ka launa nolika
gadijuma. Iepriek$ minétais nenozimé, ka vienmeér, kad sekas vajadzéja paredzét, ir
konstatéjama rupja neuzmaniba. Var bt situacijas, kad sekas varéja paredzét, tacu
personas darbibas nav tik augstaka méra vieglpratigas, lai tas atzitu par tadam, kas
raksturo rupju neuzmanibu. Péc ta, cik liela méra persona varéja paredzét kaitéjuma
sekas, ir nosakams, vai persona ir pielavusi vieglu vai rupju neuzmanibu.

Atgriezoties pie sabojata murda pieméra un ta, vai gadijums kvalificéjams ka cas
fortuit vai arl ka notikuma sekas, kas iziet arpus krietna un rapiga saimnieka uz-
vedibas modela tvéruma, jateic, ka atbilde nav viennozimiga, jo robezskirtne starp
abiem gadijumiem ir izpladusi. Sakotnéji varétu skist, ka nav nozimes, ka $o gadiju-
mu klasificéjam, jo gan gadijuma, ja adekvatas sekas nevaréja paredzét, gan gadiju-
ma, ja céloni nevaréja paredzét, atbildiba neiestajas. Tomér, nemot véra ieprieks ap-
skatito, t. i., ka rupjas neuzmanibas un noliaka gadijuma netiek lietots adekvato seku
paredzésanas tests, $im jautajumam ir batiska nozime, jo cas fortuit ir iznémums no
atbildibas neatkarigi no konstatétas vainas pakapes. Ka noradits ieprieks, cas fortuit
pats par sevi izslédz vainu visos tas izpausmes veidos.

Minéto problému var atrisinat, nenodalot minétos gadijumus ka savstarpéji at-
skirigus tiesisko seku zina, t. i., grupéjot tos ka vienotu iznpémumu no atbildibas. Ci-
tiem vardiem sakot, adekvato seku paredzamibu un célona paredzamibu apvienojot
kopiga termina “notikuma jeb casus paredzamiba”. To izteiktu $ada formula: perso-
na neatbild par tiesibu aizskarumu, kas radies neparedzama notikuma dé]. Murda
atra$anas upé bija neparedzams notikums, kas nerada atbildibu, neatkarigi no ta,
vai murda esamibu uzskata par neparedzamu céloni, vai ari murda sabojasanu airé-
joties uzskata par neparedzamam sekam. Abos gadijumos murda sabojatajam nevar
parmest krietna un riipiga saimnieka standarta neievéro$anu. Sads risindjums ari
nerada problémas attieciba uz vainas pakapju noteik$anu un adekvato seku pare-
dzamibas testa piemérosanu. Tur, kur ir nolaks, tur varéja un vajadzéja paredzét
gan adekvatas sekas, gan céloni, jo nolaks satur gribu izdarit tiesibu aizskarumu,
bet neparedzésanas konstatésanai prieksnoteikumus vienmeér ir gribas neesamiba.
Savukart rupja neuzmaniba, ka minéts ieprieks, juridisko seku zina ir pielidzinama
nolakam, kas tadéjadi ari liegs personai atsaukties uz adekvato seku neparedzésanu
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neatkarigi no ta, kura grupa So gadijumu klasificétu. To apstiprina arl CL 1645. pan-
ta otra dala - zaudéjumu atlidzibas un citu civiltiesisku seku zina rupja neuzmaniba
pilnigi pielidzinama Jlaunam nolikam.

Sads piedavajums iederas klasiskas civiltiesiskas atbildibas noteik3ana, kas
balstas uz CL 1635. pantu. Tacu rodas jautdjums, vai stingras atbildibas gadijuma
iedaljjumam adekvato seku un célonu paredzésana tomeér nav svariga loma? Eiro-
pas valstu civilkodeksos pastav visparatzita pieeja, ka neparvarama vara atbrivo no
stingras atbildibas. Tapat atseviskas valstis stingra atbildiba nerodas, ja kaitéjums
radies nejausibas (cas fortuit) dél, kas ir at$kirigs jédziens no neparvaramas varas
(vis maior). Pieméram, Austrija* specialais likums noteic, ka atbildiba par paaug-
stinatas bistamibas avotu neiestajas, ja kaitéjumu izraisijusi ar atbildétaju nesaistita
tre$a persona vai jebkur$ cits notikums, ko nevaréja ar pienacigu rupibu paredzét.
Nemot véra, ka stingras atbildibas gadijuma netiek vértéta personas ricibas atbilsti-
ba krietna un rapiga saimnieka klauzulai un tatad netiek vértéts, vai persona varéja
darboties ar maksimali iespéjamo rapibu, lai nebutu atzistama par atbildigu, tad
stingras atbildibas gadijuma adekvato seku paredzésana nav javerté, t. i., par visam
sekam, kas ir adekvatas, ir jaatbild. Stingras atbildibas gadijuma tiesibu aizskaruma
neparedzéSana nav attaisnojums, jo saskana ar $o pieeju persona nes atbildibu par
risku, kur$ var iestaties neatkarigi no personas rapibas apmeéra. To, kuri specialie
subjekti nes atbildibu par risku, vienmeér expressis verbis nosaka likums (stingro at-
bildibu nevar atvasinat no tiesibu principiem, patvaligi paplasinot specialo subjektu
loku, kam ar likumu noteikta specifiska stingra atbildiba, jo ta batu pretruna no-
teiktibas teorijai (the theory of certainty — anglu val.), kura ir atzita stingras atbil-
dibas doktrina, proti, plasaka iztulkosana raditu neskaidribu civiltiesiski atbildigo
personu noteik$ana*®).

Ja pienemam par pareizu biezi dzirdéto uzskatu, ka stingras atbildibas gadijuma
attaisnojums ir aréjs célonis, ka cas fortuit vai vis maior, tad, vértéjot personas atbil-
dibu, ir batiski noteikt, vai kaitéjums iestajas tapéc, ka persona nevaréja paredzét
adekvatas sekas (kas stingra atbildiba nekad nav attaisnojums, jo saistams ar krietna
un rapiga saimnieka mérauklu) vai arl nevaréja paredzét céloni (kas stingra atbil-
diba parasti ir attaisnojums atbildibas piemérosanai). Tomér $ada pieeja ir maldiga.
Stingras atbildibas gadijuma nepastav visparéjs princips, ka cas fortuit ir iznémums
no atbildibas. Iznémums no $is atbildibas ir specifiski likuma noraditi attaisnojumi,
kas tikai dazreiz ir aréjs célonis (ka, pieméram, CL 2347. panta neparvarama vara
paaugstinatas bistamibas avota nodarita kaitéjuma gadijuma). Tacu biezi vien izné-
mums no atbildibas ir citadi specifiski likuma atrodami attaisnojumi, ka, pieméram,
pre¢u un pakalpojumu aprites joma - zinatnes un tehnikas attistibas limenis taja
laika, kad preci laida apgroziba, nebija tik augsts, lai lautu atklat trakumu vai ne-
pilnibu, vai ari - pakalpojuma trakums radies tadél, ka pakalpojuma sniedzéjs pa-
klavies valsts vai pagvaldibas noteiktajam prasibam u. c. Taja pasa laika, pieméram,
likums “Par atbildibu par preces un pakalpojuma trakumiem”,’” kas ietver stingras
atbildibas koncepciju, ka iznémumu no $is atbildibas neparedz klasisko cas fortuit.
Minéta likuma 8. panta pirma dala noteic, ka razotajs vai pakalpojuma sniedzgjs ir

3 Koziol, M. Osterreichisches Haftpflichtrecht IT. Besonderer Teil. Wien: Manz-Verlag, 1975, S. 546.

36 Sk., pieméram: Faure, M. Tort Law and Economics. Vol. 1. Encyclopedia of Law and Economics. 2™
ed. Massachusetts: Edward Elgar Publishing, 2009, p. 24.

% Likums “Par atbildibu par preces un pakalpojuma trakumiem” Latvijas Vestnesis, 2000. 5. julijs,
Nr. 250/251 (2161/2162). Sk. ari: Pre¢u un pakalpojumu dro$uma likums. Latvijas Vestnesis, 2004.
28. aprilis, Nr. 66 (3014).
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atbildigs ari par zaud&jumu, kas radies kadas tresas personas darbibas dél. Skaid-
rojot cas fortuit jédziena saturu, prof. K. Erdmans®® noradijis, “ka ari tre§o personu
vainojama riciba, kura daliba nav saskatama atbildétajam, pieméram, treso personu
veikts noziedzigs nodarijums, ir uzskatama par nejausibu, par ko atbildiba neiesta-
jas”. Lidz ar to nevar izdarit secinajumu, ka stingra atbildiba vienmér netiek piemeé-
rota, ja kaitéjums radies cas fortuit gadijuma, un tapéc it ka svarigi butu vienmér
precizi noteikt, vai kaitéjums radies neparedzama célona dél, vai ari ir adekvatas
sekas. Tadéjadi piedavata pieeja, ka adekvato seku paredzamibu un célona pare-
dzamibu var apvienot kopiga termina “notikuma jeb casus paredzamiba”, nenonak
pretruna stingras atbildibas koncepcijai.

Nenemot véra vainas un to pakapju nozimi atbildibas pieméros$ana, ne mazak
aktuals saistiba ar ieprieks aplakotajam pamatnostadném ir jautajums par prettie-
siskas ricibas jédzienu, tas vietu un lomu atbildibas piemérosana, it seviski kontek-
sta ar klasisko atbildibas modeli (atbildiba par vainu) un stingras atbildibas modeli
(atbildiba bez vainas). Ta ka vainas koncepti abos modelos ir krasi atskirigi, jauta-
jums ir, vai arl prettiesiskas ricibas konstaté$ana pastav atskirigi koncepti stingras
un klasiskas atbildibas gadijuma.

4. Prettiesiskas ricibas un vainas loma civiltiesiskas atbildibas
piemérosana

Tiesu praksé un teorija par nostiprinajusos uzskata pieeju, ka civiltiesiska atbil-
diba iestajas, ja pastav visi tris tas priek$noteikumi - prettiesiska riciba, célonsaka-
riba un kaitéjums. Nemot véra vainas nozimi atbildibas piemérosana, ir izvirzams
jautajums, vai ierastais atbildibas priek$noteikumu iedalijums ir atbilstoss, vai ari
tas, iespéjams, pilniba neatspogulo civiltiesiskas atbildibas priek$noteikumus?
Fundamentalakais jautajums saistiba ar vainas jédzienu ir jautajums par jédziena
“prettiesiska riciba” saturu. Si raksta autors 2005. gada raksta “Vainas nozime, no-
sakot civiltiesisko atbildibu” rosinaja jédzienu “vaina” ielasit “prettiesiskas ricibas”
jédziena tvéruma, jo atrauti analizét personas prettiesisku ricibu, neapskatot vainu,
nav iespéjams. Lai ari par atseviskiem jautajumiem autors savas domas desmit gadu
laika ir precizgjis, tomér pamatideja, ka prettiesiska riciba ir nesaraujami saistama
ar vainas jédzienu, joprojam tiek uzturéta. Lai noskaidrotu prettiesiskas ricibas un
vainas mijiedarbibu, batu janoskaidro jédziena “prettiesiska riciba” saturs. Jaatzist,
ka civiltiesibu teorija vienota viedokla vai konsensa par $o jautajumu nav.*’

Vairakas Eiropas valstis prettiesisku ricibu uzskata par vienu no priek$noteiku-
miem atbildibas piemérosanai, lai gan vienlaikus to ciesi saista ar vainas pakapém -
neuzmanibu un nolaku. Turpreti anglosaksu tiesibas prettiesiskas ricibas koncepts
nav pazistams. Tapat pieeja, ka prettiesiska riciba ir atsevisks prieksnoteikums atbil-
dibas piemérosanai, nav sastopama Belgija, Francija, Luksemburga, Malta, Spanija
u. c. valstis. Polija savukart prettiesiska riciba tiek uzskatita par vainas jédziena ie-
tilpsto$u jédzienu.*

8 Jerdman, K. Objazatel'stvennoe Pravo Gubernij Pribaltijskih". [B. v.]: Izdanie pochetnogo mirovogo
sud'i F. Je. Kamkina, 1908, s. 204-210.

% Von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft
common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p. 2987.

 Tbid., p. 2986.
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Tiesibu zinatné pastav zinama vienotiba vismaz attieciba uz to, ka prettiesiska
riciba ir konstatéjama, ja persona parkapj saistoSus pienakumus vai neievéro aiz-
liegumus, kas izriet no tiesibu sistémas. Sis skaidrojums gan ir pietiekami plass un
abstrakts, lai precizi noteiktu bridi, kad persona veic prettiesisku ricibu. Pétot dzilak
81 jédziena saturu tiesibu zinatné, izkristalizéjas divas valdosas pieejas. Péc vienas
prieks$noteikums prettiesiskas ricibas konstatésanai ir negativa rezultata iestasanas,
kas izpauzas ka tiesibu aizskarums (“rezultata teorija”), savukart otra ka prieksno-
teikumu prettiesiskas ricibas konstatésanai prasa vienigi darbibu, kura ir pretruna
tiesibu normam (“uzves$anas teorija”).*! Par to, kura izpratne dominé Latvija, sika-
ku pétijumu nav. Viens tiesibu avots*? Latvijas civiltiesiskas atbildibas sistému gan
ierindo romanu atbildibas koncepta (Francija, Belgija, Luksemburga, Spanija), sa-
skana ar to prettiesiska riciba pati par sevi rada atbildibu (“uzvesanas teorija”), tacu
detalizéts pamatojums §adam uzskatam gan nav sniegts.

Atbilde par to, kura pieeja pastav Latvija, jameklé CL 1635. panta, kas satur ci-
viltiesiskas atbildibas pieméro$anas formulu. Panta atslégas vards ir “tiesibu aizska-
rums”, kas attiecigi dod tiesibas prasit apmierindjumu, savukart tiesibu aizskarums
ir konstatéjams, ja ir veikta pati par sevi neatlauta darbiba, kas radijusi kaitéjumu,
turklat atbildiba tiek ierobezota ar vainojamibas konceptu (“ciktal par $o darbibu
var vainot”). Lai izprastu CL 1635. panta konceptu, pirmkart, jaatbild uz jauta-
jumu, vai CL prettiesisku ricibu saista ar darbibu, kas ir pretéja krietna un rapiga
saimnieka standartam, tatad ar vainu, vai ari prettiesiska riciba ir no vainas atrauts
koncepts? Ka minéts ieprieks, jau 2005. gada gan §i raksta autors, gan prof. Torgans
izvirzija tézi, ka vaina ir nesaraujami saistita ar prettiesisku ricibu. So ideju parné-
musas gan tiesas, gan ari citi autori, kas tai pievienojusies.*’ Ta ka prettiesiska rici-
ba ir tikai tur, kur ir neuzmaniba vai noluks (vainas kategorija), nevar apgalvot, ka
CL 1635. pants prasa sakotnéji identificét prettiesisku ricibu un veél péc tam vertét,
vai §1 riciba ir vainojama. No minéta var izdarit secinajumu, ka tiesibu aizskarums
vienmér rodas vainojamas ricibas rezultata, kas izpauzas neuzmaniba vai nolaka.
Vienlaikus ir izdarams secinajums, ka ari prettiesiska riciba izpauzas vienigi ne-
uzmaniba vai noluka. No minéta var attistit secigu logikas kédi, ka saskana ar CL
prettiesiska riciba privattiesibas ir vienigi tad, ja ir noticis tiesibu aizskarums (re-
zultata teorija). Ideja, ka prettiesiska riciba ir veikta vienigi tad, ja ir noticis tiesi-
bu aizskarums, nav unikala. Sadu pieeju atzist Vacijas tiesibu zinatne un prakse.**
Konteksta ar civiltiesisko atbildibu $ada pieeja ir atzistama par pareizu, jo tikai
tiesibu aizskarums rada prasijuma tiesibu cietusajam. Savukart, ja cietusajam nepa-
stav prasijuma tiesibas, nav pamata formali apgalvot, ka otra persona ir rikojusies
prettiesiski, jo prasjjums var rasties tikai par tiesibu aizskarumu. Citiem vardiem

sakot, prettiesiska riciba ir veikta, ja cietu$ajam ir radusas prasijuma tiesibas pret
*" Von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft
common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p. 2987.

Von Bar, C. (prepared by). Principles of European Law. Study Group on A European Civil Code.
NonContractual Liability Arising out of Damage Caused to Another. Sellier. European Law Publishers
GmbH Munich, 2009, pp. 230-233.

Buls, L. Vainas nozimé deliktu tiesibas. No: LU 72. konferences rakstu krajums “Tiesibu efektivas
piemerosanas problematika”. Riga: LU Akadémiskais apgads, 2014, 196. Ipp.

Von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft
common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p. 2987.
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tiesibu aizskaréju. Tadéjadi pareizak ir apgalvot, ka CL 1635. panta ir ietverta “re-
zultata teorija”, kas nozimé, ka prettiesiska ricibas konstatésanas priek$noteikums
ir tiesibu aizskarums. Vienlaikus jaatceras, ka vainojama riciba ir riciba, ar kuru
tiek pielauta neuzmaniba vai noliks. Lidz ar to, $aja konstrukcija (“rezultata teori-
ja”) ietverot vainas jédzienu, rodas secinajums, ka prettiesiska riciba ir ar vainojamu
darbibu veikts tiesibu aizskarums. Sis secinajums liek apsaubit pieeju, ka prettie-
siska riciba ir atsevisks civiltiesiskas atbildibas priek$noteikums, ko var konstatét
atsevi$ki, nevértéjot vainu un tiesibu aizskaruma esamibu. Patiesiba prettiesiska
riciba civiltiesiskas atbildibas vértésana ir gala secinajums, bet ne taja ietilpstoss
priek$noteikums.

Sada izpratne novér§ ari problémas, kas saistitas ar civiltiesiskas atbildibas
prieksnoteikumu formulésanu stingras atbildibas konteksta. Ja par pareizu uzskata
pieeju, ka prettiesiska riciba ir atsevisks priek$noteikums atbildibas piemérosanai, un
vienlaikus uztur spéka 2005. gada tézi, ka prettiesiska riciba nav nodalama no vainas,
tad stingra atbildiba ir atbildiba bez prettiesiskas ricibas, jo, kur nav vainas, tur ne-
var bt prettiesiska riciba. Sads apgalvojums nav pareizs, jo stingra atbildiba tiek
veikts tiesibu aizskarums un darbiba nav tiesiska. Ar “rezultata teoriju” §i pretruna
tiek atrisinata. Nav $aubu, ka stingras atbildibas gadijuma nav jaanalizé personas
vaina, jo atbildiba iestajas neatkarigi no vainas, t. i, neatkarigi no ta, vai persona
rikojas augstaka méra ripigi vai né. Tacu tiek analizéts, vai persona ir atbildiga par
veikto tiesibu aizskarumu, t. i., vai ta ir specialais tiesibu subjekts, kam likums paredz
atbildibu (tiesibu literatira to nereti dévé par objektivo atbildibu®’). Konstatéjot $o
priek$noteikumu iestasanos, tiek secinats, ka persona ir veikusi tiesibu aizskarumu
un tatad rikojusies prettiesiski, lai ari bez vainas. Ja vainu atmet ka atsevisku
prieksnoteikumu un atstaj vienigi prettiesisku ricibu, tad batu jaapgalvo, ka stingras
atbildibas gadijuma atbildiba iestajas bez prettiesiskas ricibas. Tie$i vainas neesamiba
atskir klasisko atbildibu no stingras atbildibas, nevis prettiesiskas ricibas neesamiba.
Lidz ar to tiesi vainas ideja ir batiska minéto konceptu noskir§ana.

Lai ari CL 1635. pants ataino “rezultata teorijas” pieeju civiltiesiskas atbildibas
noteik$ana, tomér panta gramatiska uzbuve ir pretruniga un parprotama. Panta
neizprotamais alogisms slépjas apstakli, ka saskana ar panta uzbuvi atbildiba ro-
das par neatlautu darbibu, ciktal par o darbibu var vainot. Apburtais loks veido-
jas taja zina, ka neatlautas darbibas nav, ja nav vainas (neuzmaniba vai nodoms),
tapéc nav iespéjams izdarit apgalvojumu, ka persona rikojas neatlauti, bet vél ir
javeérté vaina. Vainas esamiba ir priek$noteikums prettiesiskas ricibas (neatlautas
darbibas) konstatésanai, nevis otradi. Lidz ar to pants butu veiksmigaks, ja tas
skanétu $adi: “Katrs neatlauts tiesibu aizskarums, tas ir, katra pati par sevi vainoja-
ma darbiba, kuras rezultata nodarits kaitéjums (ari moralais kaitéjums), dod tiesibu
cietu$ajam prasit apmierindjumu no aizskaréja.” Sads formuléjums noraditu gan
to, ka atbildiba iestajas tikai par neatlautu tiesibu aizskarumu, gan ari to, ka viens
no prieks$noteikumiem atbildibas konstaté$anai ir nevis prettiesiska riciba, bet gan
vainojama darbiba.*® Vainojama darbiba ir darbiba, ar kuru tiek nodarits tiesibu
aizskarums, pielaujot neuzmanibu, vai ar nolaku. Tapat no 1635. panta butu izslégta

% Von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft
common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p. 2992.

6 Sal.: Buls, L. Vainas nozimé deliktu tiesibas. No: LU 72. konferences rakstu krajums “Tiesibu efektivas
piemerosanas problematika”. Riga: LU Akadémiskais apgads, 2014, 196. Ipp.
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mulsinosa teikuma dala “ciktal par $o darbibu var vainot”, kas izslégtu stridus, vai
ar to ir domata célonsakaribas kategorija, t. i., ka atbildiba neiestajas par kaitéjumu,
kas ir parak tals, attalinats, vai ari adekvato seku paredzésanas kategorija, t. i., ka
atbildiba neiestajas par kaitéjumu, kas nebija paredzams.

Pétot tiesibu literatiru,*” nakas secinat, ka vado$o nostaju ienem pieeja, ka
civiltiesiskas atbildibas priek$noteikums ir nevis prettiesiska riciba, bet gan
vainojama darbiba. Pieméram, Austrijas Civilkodeksa*® 1295. panta pirma dala
noteic, ka ikkatram ir tiesibas prasit kaitéjuma atlidzibu no personas, kuras vaina
tos izraisijusi. Lidzigi ari Vacijas Civilkodeksa* 823. panta uzsvars ir likts uz
vainu ka prieksnoteikumu atbildibas pieméros$anai - tam, kur$ ar nodomu vai aiz
neuzmanibas neatlauti aizskar cita dzivibu, kermeni, veselibu, brivibu, ipasumu vai
kadu ipasu tiesibu, ir pienakums atlidzinat $im citam no ta izrieto$os zaudéjumus.
Ka redzams no panta, pamata kritérijs atbildibas piemérosana ir tas, vai persona
veic vainojamu darbibu. Vardkopa “neatlauti aizskar” norada uz to, ka var bat
ari atlauts aizskarums, ka, pieméram, atlauta pasaizstaviba, pasa cietusa griba
(Latvija — CL 1636. pants u. c.). Savukart autora ieprieks$ piedavata CL 1635. panta
redakcija vards “neatlauts” tiek ievietots pirms termina “tiesibu aizskarums”,
tadejadi uzsverot, ka pastav arl atlauti tiesibu aizskarumi, par kuriem atbildiba
neiestajas. Autora piedavata panta redakcija satur pamattézi, ka ikkatrs neatlautais
tiesibu aizskarums rada civiltiesisko atbildibu. Neatlauts aizskarums ir tads, kas
radits vainojamas ricibas (neuzmanibas vai nolaka) rezultata. Savukart likuma
minétie vainojamas ricibas attaisnojumi, ka, pieméram, cas fortuit vai vis maior, ir
iznémumi no vainojamas ricibas un tapéc atbildibu nerada, jo nav noticis neatlauts
tiesibu aizskarums. Tas saskan ari ar Latvijas pirmskara tiesibu literatara minéto
tézi, ka vainu nevar konstatét, ja notikumu persona nevaréja paredzét un noverst,
ievérojot rapibu, kada nepieciesama.’® Ta ka likuma minétie attaisnojumi izsledz
vainu, tad nebitu pareizi jédzienu “neatlauts” lietot pirms jédziena “vaina’, t. i., iz-
mantot formuléjumu “neatlauta vainojama darbiba”, jo, ka minéts ieprieks, vainas
esamiba ir prieksnoteikums neatlautas darbibas konstaté$anai. Tiesi tapéc autors
piedavata panta redakcija jédzienu “neatlauts” lieto saistiba ar tiesibu aizskarumu,
nevis vainu.

Nemot véra iepriek$ minéto, autors izvirza tézi, ka civiltiesiska atbildiba iestajas,
ja tiek konstatéti $adi priek$noteikumi:

1) personas vainojama darbiba (bezdarbiba),

2) kaitéjums un ta apmers,

3) célonsakariba starp vainojamo darbibu (bezdarbibu) un radito kaitéjumu.

47 Von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft

common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p. 2988.

Pieejams: http://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnummer=
10001622 [aplukots 02.07.2015.].

Pieejams: http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3481 [aplikots
01.07.2015.].

Bukovskij, V. (sost.). Svod' grazhdanskih" uzakonenij gubernij Pribaltijskih" (s" prodolzheniem"
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Ja pastav visi tris iepriek§ minétie priek$noteikumi, ir secinams, ka persona ir
veikusi tiesibu aizskarumu, t. i., rikojusies prettiesiski un cietusajam ir tiesiba prasit
kaitéjuma atlidzina$anu. Sadu pieeju atzist vairakas valstis,” ka ari Kopéja modela
projekts (Draft of Common Frame of References — anglu val.).”? Si projekta autori ir
noradijusi, ka projekta reguléjums nav balstits uz prettiesisku ricibu ka atslégas jau-
tajumu civiltiesiskas atbildibas piemérosana, ka rezultata projekta pantos sis termins
netiek lietots.

Vienlaikus pieeja, ka uzsvars tiek likts uz vainojamu darbibu, nenonak pretruna
ar 2005. gada autora un prof. Torgana izteikto tézi, ka vaina ka atsevisks priek$no-
teikums nav nepieciesams. Téze toreiz pamatojas uz apgalvojumu, ka prettiesiska ri-
ciba nav vértéjama atrauti no vainas, tapéc tie ir nesaraujami saistiti jédzieni. Tolaik
tika piedavats vainu ielasit prettiesiskas ricibas jedziena. Ari paslaik téze, ka vaina
nav skatama atrauti no prettiesiskas ricibas, tiek uzturéta, tacu, nemot véra Saja
raksta izvirzito “rezultata teoriju”, uzsvars ir likts uz vainojamu ricibu, kuru anali-
z&jot vienlaikus var izdarit secinajumu, vai riciba ir tiesiska vai prettiesiska. Tapéc
dominéjosais kritérijs civiltiesiskas atbildibas noteik§ana ir vainojama darbiba.

Nereti ir dzirdéts uzskats, ka vaina ka atsevi$ks priek$noteikums ir jaatmet, ta
vieta uzsverot prettiesisku ricibu, argumentgjot to ar apstakli, ka Latvijas tiesu prak-
sé prettiesiskas ricibas esamiba tiek automatiski saistita ar vainas konstatésanu un
ka tiesu spriedumos vaina nemaz netiek atsevi$ki apskatita. Patiesiba visos tiesu
spriedumos, kuros atbildétajam tiek piemérota civiltiesiska atbildiba, tiesas neapzi-
nati analizé vainas jédzienu. Tas tiek darits, vértéjot personas ricibu iepretim tiesibu
normas noteiktiem uzvedibas noteikumiem. Lai ari spriedumos personas neattais-
nota riciba (prasitas rapibas trakums) biezi netiek nosaukta par vainu, tomeér tiesas
saturiski operé ar $o jédzienu (iespéjams, reizém pat neapzinati).

Kopsavilkums

Civiltiesiskas atbildibas pieméro$ana viens no butiskakajiem elementiem ir pa-
reiza vainojamibas testa piemeéro$ana, kura tiek noskaidrots, vai personas darbibas
ir saskatama vaina (rapibas triakums), kada ir $is vainas izpausmes forma (neuzma-
niba vai noluks) un vai nepastav likuma noteikti iznémumi no personas atbildibas,
ka, pieméram, cas fortuit, vis maior, pasa cietusa griba utt. Likuma noteiktie attais-
nojumi izslédz vainas konstatéSanu. Ka batisks attaisnojums klasiskas atbildibas (at-
bildibas par vainu) piemérosanai ir atziméjama personas riciba atbilstosi krietna un
ripiga saimnieka klauzulai.

Nosakot personas vainojamibu un sekas, par kuram tai jaatbild, nedrikst ignorét
célonsakaribas conditio sine qua non un adekvatu teoriju, ka ari jaspéj noskirt o
konceptu no adekvato seku paredzésanas koncepta, kas nav célonsakaribas katego-
rija, bet gan ietilpst vainas jédziena satura.

Personas riciba atzistama par prettiesisku vienigi tad, ja ir noticis tiesibu aizska-
rums (“rezultata teorija”). Ta ka klasiska atbildiba tiesibu aizskarums vienmeér rodas
vainojamas ricibas rezultata, kas izpauzas neuzmaniba vai nolaka, tad vienlaikus
ir izdarams secinajums, ka prettiesiska riciba klasiska atbildiba izpauzas vienigi

31 Atbildibas priek$noteikumi faute, dommage un causalite pastav Belgija, Francija, Luksemburga. Sk.:
von Bar, C., Clive, E. (eds.). Principles, definitions and model rules of European private law: Draft
common frame of reference (DCFR). Prepared by the Study Group on a European Civil Code and the
Research Group on EC Private Law (Acquis Group). New York: Oxford University Press, 2010, Vol. 1,
p. 2984,

52 Tbid., pp. 2981, 2992.
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neuzmaniba vai noluka. Nemot véra iepriek$ minéto, autors izvirza tézi, ka civiltie-
siska atbildiba iestajas, ja tiek konstatéti $adi priek$noteikumi: personas vainojama
darbiba (bezdarbiba), kaitéjums un ta apmeérs, ka ari célonsakariba starp vainojamo
darbibu (bezdarbibu) un radito kaitéjumu.
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I. Introduction

A book of Jan Klabbers on International Institutional Law starts quoting from
Mary Shelley’s Frankenstein, where Dr. Frankenstein’s creation speaks: “You are
my creator, but I am your master; obey!” Indeed, this quote illustrates the risk
inherent to international organizations as creations of member states, which may
one day turn from political instruments to actors giving the states binding orders.
Besides international organizations, the quote perfectly fits the current debate on
the TTIP. Moreover, it is noticeable that Mary Shelley’s novel on modifying and
creating artificial life implying incalculable risks, shows a parallel to some of the
TTIP controversies, such as genetically modified organisms (GMOs, also called
“Frankenfoods”). While the US are aware of the implications of international
organisations,' the second concern appears to be rather a European one, as people in
the EU seem to be much more concerned about the dangers of GMOs, hormones or
fracking.

Some have praised the TTIP for setting a global “gold standard” in trade and
investment agreements.? Even if this term is not used, for the European Union the
TTIP has become a priority and the Commission urges member states, Council and
European Parliament (EP) to conclude the deal quickly. In contrast to this position,
the opposition seems to be constantly growing and, particularly in Germany, the
debate has become emotional, as the impressive participation of citizens in all
member states with over 2.305.332 signatures illustrates.’ The activism on both
sides raises the question — why did the relevant actors start these initiatives while
the TTIP is still being negotiated and before a draft-text is available? The answer is
linked to the fact that international agreements concluded by the EU bind the EU
institutions, i.e., that they rank higher than secondary law (Art. 216 (2)) TFEU.
While exclusive trade agreements are concluded by the EU, i.e., Commission,
Council and - depending on the matter — EP are involved; national parliaments
only need to ratify the so-called mixed agreements. With respect to the importance
of trade agreements, it becomes visible that the procedure of their conclusion is
essential as it determines who has a saying. Hence, this article aims at providing
an overview of this agreement’s essence and the controversial aspects, explaining
them in the context of the legal framework of EU law, particularly with regard to the
conclusion of trade agreements.

Il. History, Content and Controversy of the TTIP

The public has become much more aware of the consequences of international
trade and trade agreements since the creation of WTO in 1995 and which, since
then, has become a symbol of globalization. Organized international trade
facilitated global economic transactions and made commitments of members

1 This reservation manifests, for instance, in the reluctance to become a member of international
organisations that have binding dispute settlement, as for instance the IC] but also manifests
in the reasons that made the US Congress turn down the ITO, see: Van Grasstek, C. The History
and the Future of the WTO, Geneva: WTO, 2013. Available at https://www.wto.org/english/res_e/
publications_e/historyandfuturewto_e.htm [last viewed 10.09.2015], p. 44.

2 See, for instance, Robinson, P. M., Dybvad, K., Béckstrém, U. Financial Times 10 March 2014, The
T in TTIP will create a global gold standard. Available at http://www.ft.com/cms/s/0/be2a91c8-a5ff-
11e3-b9ed-00144feab7de.html#axzz3eixUgOgV [last viewed 10.09.2015].
https://stop-ttip.org [last viewed 10.09.2015] provides an interactive map, which shows that Latvian
citizens appear to be less excited compared to Western-Europeans.
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binding. However, since its creation, the WTO has not been significantly reformed.
Given the dramatic changes in the global economic environment - particularly the
revolution of the telecommunication sector and the development of a cyberspace -
the WTO-framework does not always meet today’s requirements — at least not those
of the EU and the US. The reason for this may partially be found in its success: The
impressive membership of 161 members of the WTO indicates the difficulties that
the organization is facing to undergo considerable amendments that would require
consensus.* It thus appears logical, that members like the US or the EU, which are
aspiring to reforms, evade to regional or bilateral trade agreements. This has already
been practised for several decades, whereas the massiveness under the TTIP, among
the world’s two leading trading blocks, is without precedence.

1. A Brief Sketch of the Way to the TTIP Negotiations

After the fall of the Berlin wall, relations between the US and the EU have
intensified and several measures on the transatlantic relations have been adopted.
While these partially aimed at promoting market economy and rejecting
protectionism, between 1995 and 1997, 29 OECD member states started secretly
negotiating the multilateral agreement on investments (MAI)° which, partially
because of the elements of investor-state dispute settlement (ISDS), faced the
opposition of the French government and subsequently failed. While the Bush era
and the Iraq war initially slowed transatlantic initiatives, the climate became better
after 2005. Eventually, since 2006, both have continuously worked for creating a
transatlantic partnership.® After a series of events, on 14 June 2013, EU Member States
gave the European Commission the consent to start trade and investment talks with
the United States. This initiative builds on the report of a High-Level Working Group
on Jobs and Growth,” published in February 2013. A month later, in March 2013, the
European Commission proposed negotiating guidelines® to the member states and
released an impact assessment’ on the future of the EU-US trade relations and an in-
depth independent study'® on the potential effects of the EU-US TTIP.M After a series
of negotiation rounds, in July 2015, the two trade blocks hold the 10" TTIP round.

Treier, V., Wernicke, S. Die Transatlantische Handels- und Investitionspartnerschaft (TTIP) -
Trojanisches Pferd oder steiniger Weg zum Olymp? EuZW 2015, p. 334 provides an overview of the
background of the TTIP and its content.
5> See the OECD-website on the MAI. Available at http://www.oecd.org/daf/mai/ and http://www.oecd.
org/investment/internationalinvestmentagreements/multilateralagreementoninvestment.htm  [last
viewed 10.09.2015].
For instance: European Parliament, European Parliament resolution on improving EU-US relations in
the framework of a Transatlantic Partnership Agreement (2005/2056(INI)).
7 United States-European Union High Level Working Group on Jobs and Growth (HLWG), Final Report
of the HLWG, February 11, 2013. Available at http://trade.ec.europa.eu/doclib/docs/2013/february/
tradoc_150519.pdf [last viewed 10.09.2015].
European Commission, European Commission Fires Starting Gun for EU-US Trade Talks, Press
release, Brussels, 12 March 2013. Available at http://europa.eu/rapid/press-release_IP-13-224en.htm
[last viewed 10.09.2015].
European Commission, Commission staff working document, Impact Assessment Report on the
future of EU-US trade relations SWD(2013) 68 final, Strasbourg, 12.03.2013. Available at http://trade.
ec.europa.eu/doclib/html/150759.htm [last viewed 10.09.2015].
European Commission, Independent study outlines benefits of EU-US trade agreement Memo (and
full text), Brussels, 12 March 2013. Available at http://europa.eu/rapid/press-release MEMO-13-
211_en.htm [last viewed 10.09.2015].
Website of the European Commission, DG trade. Available at http://ec.europa.eu/trade/policy/
countries-and-regions/countries/united-states/ [last viewed 10.09.2015].
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2. The Content of the TTIP

The TTIP may be regrouped in three parts: The first part of the TTIP particularly
aims at improving market access that comprises the traditional aim of abolishing
tariffs — which today, with roughly 3-4% are already very low.!* Furthermore, this
part deals with improving market access by establishing rules on services, public
procurement and rules of origin. The second part intends to improve regulatory
coherence and cooperation by dismantling unnecessary regulatory barriers such as
bureaucratic duplication of effort. Areas like sanitary and phytosanitary measures
(SPS) and technical barriers to trade (TBT) are the main aspects of this second part,
which, furthermore, addresses specific issues such as chemicals, pharmaceutics etc."
These rules also aim at removing the so-called “behind the border barriers to trade”.
These are all the rules that, apart from tariff barriers, hinder foreign goods and
services from entering a market and may come in very different forms. The typical
examples mentioned for the current deficits are the different standards and double
regulations in the EU and in the US that do not necessarily lead to increased safety
but considerable hinder trade relations in spheres like the car industries that have
different requirements for turn signals or wing mirrors.

While these two parts may be considered as traditional trade issues and are
generally also dealt with under the WTO, a third part goes beyond, aiming at
improved cooperation when it comes to setting international standards.

In order to explain the benefits and the necessity of concluding the TTIP, the
Commission points at the challenges the EU is facing and advertises the TTIP for
its presumable curing effects and welfare gains. Here it refers to an ‘independent
study’,'* according to which, from 2027 on, there would be benefits on both sides
of the Atlantic.”” Their amount, however, would differ according to the depth
of economic liberalisation, and may amount to € 306 to € 545 per four person
household per year in the EU.'® The Commission argues that these effects of the
TTIP might help generating jobs and growth across the EU, as well as cutting prices
while offering more choice for consumers. Furthermore, it states that TTIP could
also help the EU to influence world trade rules and ‘project the EU’s values globally’.

In the light of these advertised benefits one may ask, where critics see the
initiative’s shortcomings.

3. The Controversy about the TTIP

One of the primary concerns questions the presumable positive effect. Differing
studies come to the result that there would not be any positive outcomes of the TTIP

at all,'’” furthermore, critics refer to the promises before concluding other trade

12 Although the European Commission states that the average customs duty rate is approximately

1.2%. Available at http://ec.europa.eu/taxation_customs/customs/policy_issues/facts_and_figures/

customs_mean_revenue_en.htm [last viewed 10.09.2015].

The European Commission publishes facts about this part 3 at: http://trade.ec.europa.eu/doclib/

press/index.cfm?id=1230#rules [last viewed 10.09.2015].

Centre for Economic Policy Research, “Reducing Transatlantic Barriers to Trade and Investment: An

Economic Assessment”, London. Available at http://trade.ec.europa.eu/doclib/html/150737.htm (full

study), http://trade.ec.europa.eu/doclib/html/150738.htm (annex) [last viewed 10.09.2015].

15 Tbid,, p. 33.

Centre for Economic Policy Research, “Reducing Transatlantic Barriers to Trade and Investment: An

Economic Assessment”, London. Available at http://trade.ec.europa.eu/doclib/html/150737.htm (full

study), http://trade.ec.europa.eu/doclib/html/150738.htm (annex) [last viewed 10.09.2015], p. 45.

17 Myant, M., O'Brien, R. (2015). The TTIP’s impact: bringing in the missing issue. ETUI working
paper 2015.1. Available at https://www.etui.org/Publications2/Working-Papers/The-TTIP-s-impact-
bringing-in-the-missing-issue [last viewed 10.09.2015].
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agreements, such as the NAFTA, where almost none of promised benefits have been
realised.'® The TTIPs scope of application includes areas regulated in different ways
in the EU and in the US." The approach aiming at providing security in the US is
frequently characterised as a self-regulating system, meaning that the economic
actors are mainly constrained by potential legal consequences and thus adhere to
certain standards. While this characterisation amounts to a posterior control, the
EU adheres to the precautionary principle. A simplified, yet fitting illustration
describes the diverging approach towards food security. Most of the EU member
states — and citizens — seem to be reluctant towards GMO or hormone treated beef,
while US citizens appear to be less concerned about potential risks. Consequently,
the controversy about the TTIP initially focused on food security and the
chlorinated chicken (i.e., result of sanitizing poultry in lightly chlorinated water) had
become a symbol of the risks of the TTIP. The chlorinated chicken, however, does
not only stand for the fears in the field of food security but goes further, pointing at
a general lowering of the presumably higher EU standards. Moreover, the concerns
are directed against risks regarding trade in energy products, hinting at potential
dangers of fracking but also at lowering labour standards in the EU. Furthermore,
critics interpret the ambition to liberalise trade and bring rules protecting foreign
investment as an obligation to unconditionally open up the markets to foreign
competitors, including the privatization of essential facilities. According to them,
this obligation might endanger achievements in the educational or cultural sectors,
and lower the quality of health-service, respectively, render them much more
expensive.?’

While one may assume that these fears can be appeased with clauses protecting
public policy, public health, etc., TTIP-sceptics argue that this would not be
sufficient because the element of ISDS might rule in favour of free trade and against
state interests.!

Today, given that the content and scope of the agreement still is unclear, it is
impossible to determine, whether the scepticism is justified.” However, to a high

8 Seccareccia (ed.). Introduction. International Journal of Political Economy, 2004, Vol. 43/2, p. 3; Blec-

ker, R. A., The Mexican and U.S. Economies after 20 years of NAFTA. Ibid., p. 5.

1 Tllustrative: Van den Bossche, P. The Law and Politics of the WTO, 2" ed., Cambridge: Cambridge

University Press, 2008, p. 863.

Concerns may, for instance, be found on the website of the citizens’ initiative stop-ttip. Available at

https://stop-ttip.org/what-is-the-problem-ttip-ceta/ [last viewed 10.09.2015].

21 Bode, T. TTIP, die Freihandelsliige, Miinchen: DVA, 2015, p. 71.

22 Yet, an already high number of articles analyse the current proposals and the potential consequences
of the TTIP. See, for instance: Hummer, W. Was haben TTIP, CETA und TISA gemeinsam? “Investor-
T-State Dispute Settlement” (ISDS) als umstrittenes Element der Freihandelsabkommen, integration
1/2105, Nomos, Baden-Baden, p. 3; Nowak, C., Masuhr, M. S. “EU only”: Die ausschliefSlichen
impliziten Auflenkompetenzen der Européischen Union - Anmerkung zum Urteil des EuGH vom
4.9.2014 in der Rs. EUGH Aktenzeichen C-114/12 (Europdische Kommission/Rat der Europdischen
Union, EuR 2, Nomos, Baden-Baden, pp. 189-206; Mayer, E, Ermes, M. Rechtsfragen zu den EU-
Freihandelsabkommen CETA und TTIP ZRP 2014, p. 237; Sackmann, J. Im Schatten von CETA
und TTIP: Zur Verfahrenstransparenz in Intra-EU-Investitionsschiedsverfahren SchiedsVZ
2015, p. 15; Schewe, C. Das Recht von FTAs als Indikator fiir Vorherrschaft und Gestaltung des
internationalen Handels? In: Joerges, Pinkel, Uetzmann, Joself Falke zum 65. Geburtstag, ZERP
Diskussionspapier 1/2014, pp. 153-168; Treier, V., Wernicke, S. Die Transatlantische Handels- und
Investitionspartnerschaft (TTIP) - Trojanisches Pferd oder steiniger Weg zum Olymp? EuZW 2015,
p. 334; Hoffmeister, . Wider die German Angst — Ein Pladoyer fiir die transatlantische Handels- und
Investitionspartnerschaft (TTIP); AVR, Band 53, Heft 1, 2015, pp. 35-67; Hindelang, S. Repellent
Forces: The CJEU and Investor-State Dispute Settlement; AVR, Band 53, Heft 1, 2015, pp. 68-89 (22).

20
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degree this distrust goes back to the European Commission’s management of
information and marketing, which has been heavily criticised:** Negotiations were
held behind closed doors and efforts of NGOs to obtain information were turned
down. Continuously, the media started reporting about the TTIP in usually negative
reports, civil society organized projects against the TTIP, and citizens started
demonstrating. As a response to these developments, the European Commission
started a counter-campaign against the massive criticism, aiming at informing the
public about the TTIP and its benefits. Despite major improvements, frequently
this information rather resembles an advertisement than serious and reliable
information about the ongoing negotiations and the TTIP’s content.?* Furthermore,
the handling of the process by the Commission, including turning down the
application of a European citizens’ initiative,”® might pour water on the mill of
TTIP-critics: On 15 July 2014, 150 organisations handed in the European citizens’
initiative (ECI).?® Submitting it to the Commission, they sought for competent legal
advice by Prof Kempen from Cologne University regarding the correct initiation of
the procedure.”” It may appear as if the Commission was determined to negotiate
the agreement as quickly as possible without admitting external influence. This
impression, however, creates additional scepticism, which, with a view to the Anti-
Counterfeiting Trade Agreement (ACTA)*® - which failed partially because of the
massive public criticism - was predictable and should have been avoided.”

This controversy raises the question - how are the international trade
agreements concluded and, in the light of the potential consequences, particularly,
will the parliaments of the member states be involved in their ratification?
Consequently, the following subsection introduces the relevant procedure of Art.
207 TFEU, illustrating the legal framework and distribution of competences.

2 Hummer, W. Was haben TTIP, CETA und TISA gemeinsam? Investor-T-State Dispute Settlement
(ISDS) als umstrittenes Element der Freihandelsabkommen, integration. 1/2105, Nomos, p. 3. For
reading an opposing view on this matter, see: Hoffmeister, F, Wider die German Angst — Ein Plidoyer
fur die transatlantische Handels- und Investitionspartnerschaft (TTIP); AVR, Band 53, Heft 1,
pp. 35-67.

See, for instance, the European Commission’s publication, The top 10 myths about TTIP, slide 3.
Available at trade.ec.europa.eu/doclib/docs/2015/march/tradoc_153266.pdf or the Commission’s
video-clip on youtube. Available at https://www.youtube.com/watch?v=_znzkaxwtnc [last viewed

10.09.2015].

% More extensively, Hummer, W. Was haben TTIP, CETA und TISA gemeinsam? “Investor-T-State

Dispute Settlement” (ISDS) als umstrittenes Element der Freihandelsabkommen, integration 1/2105,

Nomos, (11), p. 3.

Meanwhile, the ECI comprises more than 480 civil-society organisations from all member states and

managed to collect over 2,3 million signatures, reaching the required minimum in 18 member states,

see: https://stop-ttip.org/supporting-organisations/ [last viewed 10.09.2015].

Legal opinion regarding the admissibility of a European Citizens’ Initiative against TTIP and CETA

(Comprehensive Economic and Trade Agreement) by Kempen, B. University of Cologne. Available at

https://stop-ttip.org/legal-opinion/ [last viewed 10.09.2015].

See: European Parliament, European Parliament rejects ACTA, press release, External/

international trade — 04-07-2012. Available at http://www.europarl.europa.eu/news/en/news-room/

content/20120703IPR48247/html/European-Parliament-rejects-ACTA [last viewed 10.09.2015].

% Hummer, W. Was haben TTIP, CETA und TISA gemeinsam? Investor-T-State Dispute Settlement
(ISDS) als umstrittenes Element der Freihandelsabkommen, integration 1/2105, Nomos, p. 3, shares
this view.
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lll. The Legal Framework of the EU Regarding the Conclusion
of the TTIP

Since entering into force of the Lisbon Treaty, the EU has legal personality (Art.
47 TEU) and may enter into international agreements (Art. 216 TFEU). Art. 3 (1)
lit. e. TFEU stipulates that the EU holds the exclusive competence for the common
commercial policy. Within the EU’s external action, there are only two norms (Art.
206 and 207 TFEU) that exclusively regulate the Common commercial policy. While
Art. 206 TFEU lays down the common commercial policy’s aims, Art. 207 TFEU
regulates its main principles and lists the areas covered by this policy. Furthermore,
Art. 207 TFEU governs procedures (the conclusion of international agreements
may amount to similar consequences as decision-making of the institutions) and
regulates the respective institutional competences, which may differ according to
the respective political area.

1. Competences and Procedure under the Common Commercial Policy

Art. 206 TFEU is considered to be more than a mere declaration and legally
binds the member states®® even though, regarding its vague formulation, does not
enjoy direct effect. Furthermore, it is not absolute but may be subject to limits (see
below).

However, the Treaties do not define the term “common commercial policy”,
which bears the potential for conflicts regarding the competence over specific trade-
relevant matters. For determining its scope and, consequently, EU-competences,
the wording of Art. 207 TFEU suggests a wide interpretation, as it states that “The
common commercial policy shall be based on uniform principles, particularly
with regard to ..” The word “particularly” insinuates that the provision should be
open to further aspects, which are not listed. On the other hand, expanding the
EU competences could collide with the principle of conferral (Art. 5 (1) TEU and 7
TFEU).

Initially following the option of an extensive understanding, also inspired by
the word “particularly” that indicates an exemplary enumeration of trade measures,
the ECJ followed a dynamic interpretation.” Mainly, however, it reasoned that,
to provide EU with certain flexibility in order to keep up with the evolution of
international trade and to avoid diverging interpretations that could lead to different
standards in the EU:

«

.. it seems that it would no longer be possible to carry on any worthwhile
common commercial policy if the Community were not in a position to avail
itself also of more elaborate means devised with a view to furthering the
development of international trade. It is therefore not possible to lay down ..
an interpretation .. which would .. restrict the common commercial policy to
the use of instruments intended to have an effect only on the traditional aspects
of external trade to the exclusion of more highly developed mechanisms ..
A “commercial policy” understood in that sense would be destined to become
nugatory in the course of time.”*

30 ECJ, Case 112/80, 1095, Diirbeck; Case 245/81 EDEKA, 2745.
1 ECJ, Opinion 1/78 International Agreement on Natural Rubber, Art. 45.
2 ECJ, Opinion 1/78 International Agreement on Natural Rubber, Art. 44.
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Later, however, the ECJ limited this jurisprudence, admitting that it could
conflict with the principle of conferral (today: Art. 5 (1) TEU and 7 TFEU).» It
hence clarified that trade agreements that went beyond the explicit competence
would require to be concluded as mixed agreements. This static interpretation
meant that not only the EU, but also the member states had to conclude more
comprehensive trade agreements, such as, for instance, the accession to the WTO.
From the EU perspective, this incompleteness of competences made it desirable that
the common commercial policy would be adjusted to the areas covered by the WTO,
namely, in the fields of services, commercial aspect of intellectual property rights
and FDIs. Eventually, these Treaty amendments were made with the Lisbon Treaty,
which will be further addressed in a greater detail in 3.2.

Art. 207 (2) TFEU also covers the practically relevant conclusion of trade agree-
ments between the EU and third countries, or with international organisations.
Jointly with Art. 216 TFEU it aims at codifying the pre-Lisbon ECJ case law, in
which it elaborated the implicit powers with regard to the EC’s external powers.
Similar to the findings in Opinion 1/94,** Art. 3 (2) TFEU states that the Union shall
also have exclusive competence for the conclusion of an international agreement,
when its conclusion is provided for in a legislative act of the Union. The second al-
ternative of this norm seems to lay down what the ECJ already stated in Opinion
1/76% if it “.. is necessary to enable the Union to exercise its internal competence ..”
while the third, “. in so far as its conclusion may affect common rules or alter their
scope.” matches the findings of the AETR judgement.’® Art. 207 (2) TFEU clarifies
that the Common commercial policy also covers the implementation of trade agree-
ments. Conversely, Art. 207 (5) TFEU stipulates that the negotiation and conclusion
of international agreements in the field of transport shall be subject to Title VI of
Part Three and to Article 218.%

2. The Scope of the Common Commercial Policy

Art. 206, 207 TFEU are partially identical to the previous Art. 131 and 133 TEC.
However, several provisions under the TEC have been deleted with Lisbon,*® while
services and commercial aspects of intellectual property have been integrated into
the common commercial policy from their former position in Art. 133 (5) TEC. An
additional field has been added with the competence for foreign direct investments
(FDI). Furthermore, procedures and competences have partially been amended,
notably those of the EP. These amendments became necessary, firstly, as the former
Art. 133 TEC only incompletely matched the practical necessities of the EC in the
WTO and, secondly, responding to the criticism of a democratic deficit regarding
the impact of the Common commercial policy on domestic matters.

3 This results from the findings in diverse opinions and decisions: EC], Opinion 1/94 WTO (1994)
ECR1-54416, Art. 99 (mixed competences/services); ECJ, Opinion 2/92 OECD (1995); ECJ C-281/01,
Energy Star).

3 ECJ, Opinion 1/94 WTO (1994) ECR 1-54416, Art. 94.

% ECJ, Opinion 1/76 Laying-up Fund for Inland Waterway Vessels (1977) ECR 741,756, Art. 5.

3 ECJ, Case 33/70 Commission/Council (AETR), 1971 ECR 263, 275, Art. 22.

% More extensively on these competences in the recent jurisprudence of the CJEU. Nowak, C.,
Masuhr, M. S. “EU only”: Die ausschliellichen impliziten Auflenkompetenzen der Europdischen
Union - Anmerkung zum Urteil des EuGH vom 4.9.2014 in der Rs. EUGH Aktenzeichen C-114/12
(Europdische Kommission/Rat der Européischen Union, EuR 2, Nomos, Baden-Baden, pp. 189-206.

3 These were the Art. 132 (export subsidies) and 134 TEC.
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Regarding the EU founding Treaties it has been controversial in respect to how
far services were covered by Art. 133 TEC.* Given the limitations pronounced by
the ECJ in Opinion '94,% the later Treaty amendments* made the competences
match the coverage to the WTO. Furthermore, the current version of Art. 207
TFEU abandons the shared competence approach regarding trade in cultural
and audiovisual services, educational services, as well as social and human
health services. Today, these areas only require unanimity in the Council for the
conclusion of trade agreements in particular cases, namely, where these agreements
risk prejudicing the Union’s cultural and linguistic diversity.

Art. 207 TFEU furthermore comprises the Commercial aspects of intellectual
property. Given that the provision was introduced to make the common commercial
policy match the WTO requirements, the term may be described by recurring to
the TRIPS agreement. Hence, it comprises copyrights, brands, designs, models or
patents. Furthermore, the Lisbon Treaty incorporated the competence on foreign
direct investments (FDI). There still is some controversy about the reach of this
competence, given that the term suggests that, by explicitly limiting the competence
to FDI, short-term portfolio investments are not covered.** This reading requires
that, apart from the EU, member states need to be included in the negotiations of
bilateral investment treaties (BITs) as they partially hold relevant competences.
Furthermore, there is a debate whether the EU holds the competence to negotiate
investment protection.*?

3. Procedure

Art 207 (3) TFEU regulates the procedure for concluding agreements with one
or more third countries or international organisations. According to the rules
established, at a starting point the Commission recommends the Council to take
up negotiations. The Council in the following takes the decision regarding the
authorisation of the opening of negotiations, names the negotiator and may give
negotiating directives (mandate).** Furthermore, according to Art. 3 the Council
appoints a special committee (207 Committee), comprising representatives of
the member states and which the Commission shall consult. On this basis, the
Commission conducts negotiations with the aim to finalise an authenticated
wording of the agreement. In addition, the Commission shall regularly report to the
special committee and to the European Parliament on the progress of negotiations.
Given that the Council and the Commission shall be responsible for ensuring the
compatibility of the negotiated agreements with internal Union policies and rules
(Art. 4), the Council has to take a decision authorising the negotiator to the sign and
conclude the agreement.

¥ ECJ, Opinion 1/94 WTO (1994) ECR 1-54416, Art. 44.

4 ECJ, Opinion 1/94 WTO (1994) ECR 1-54416, Art. 73-77.

1 Already the Amsterdam Treaty had introduced a section 5 to Art. 133 TEC, which, however, did not
become relevant in practice, the competence was introduced with the amendment of this norm in the
Nice Treaty, Osteneck, K. In: Schwarze, ]. EU-Kommentar 2. Aufl. 2008, Art. 8-9.

Krajewski, M. The Reform of the Common commercial policy in Biondi/Eeckhout/Ripley, EU Law

after Lisbon, 292-312 (297), Oxford: OUP 2012; Hoffmeister, E. Wider die German Angst — Ein

Pladoyer fur die transatlantische Handels- und Investitionspartnerschaft (TTIP); AVR, Band 53,

Heft 1, 2015, pp. 35-67 has an opposing view.

Krajewski, M. The Reform of the Common commercial policy. In: Biondi, Eeckhout, Ripley. EU Law

after Lisbon, Oxford: OUP, 2012, pp. 292-312 (302).

* The mandate (11103/13 DCL 1, 17 June 2013) is published on the website of the Council. Available at
http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-1/en/pdf [last viewed 10.09.2015].
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Regarding the decision-making in the Council, Art 207 (4.1) TFEU stipulates
that, “For the negotiation and conclusion of the agreements .. (with third countries
and international organizations ..) .., the Council shall act by a qualified majority.”
Diverging from this concept - that trade agreements are generally concluded
with qualified majority — Art. 4.2 and 4.3 require unanimity. With regard to
the sensitivity of certain sectors for member states, Art. 4.2 stipulates: “For the
negotiation and conclusion of agreements in the fields of trade in services and the
commercial aspects of intellectual property, as well as foreign direct investment, the
Council shall act unanimously where such agreements include provisions for which
unanimity is required for the adoption of internal rules.” The last aspect of the
provision establishes a parallelism to internal rules and thus ensures that internal
competences are not circumvented via the common commercial policy.

With respect to the specific sensitivity of these aspects for some member
states, art 207 (4.3) TFEU establishes further unanimity requirements for Council
decisions. This concerns the agreements in the field of trade in cultural and
audiovisual services (lit. a), if these agreements risk prejudicing the Union’s
cultural and linguistic diversity. Moreover, unanimity is required in the field
of trade in social, education and health services, where these agreements risk
seriously disturbing the national organisation of such services and prejudicing the
responsibility of member states to deliver them (lit. b).

The reference of Art 207 (3) TFEU that Article 218 shall apply, where agreements
with one or more third countries or international organisations need to be
negotiated and concluded, signifies that the EP’s consent is required in the cases
stated therein.

4. The Relevance for the Conclusion of the TTIP

While the negotiation of the TTIP as a trade agreement falls under Art. 207
TFEU, and thus the proceedings follow the explanations above, there notwithstand-
ing is a controversy, whether it may be concluded only by the EU, as stated by the
Commission*® or if it requires the participation of the member states.*® The Ger-
man Ministry of Economy and Energy, as well as the mandate indicate that mem-
ber states assume - the conclusion of the TTIP would follow this latter option as
a mixed agreement. It is, however, not entirely clear and depends on the outcome
of negotiations, and which elements are comprised. A legal opinion on the CETA -
frequently seen as a blueprint for the TTIP - analysing the controversial aspects in
regard to the competences, comes to the conclusion that it needs to be concluded as
a mixed agreement.”” This conclusion refers particularly to the provisions on invest-
ment protection, transport, mutual recognition of diploma, labour protection and
the mutual recognition for pharmaceutical products.*®

45 See the website of the Commission, “EU Governments and MEPs decide”. Available at http://
ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/process/ [last viewed 10.09.2015].

For instance, Mayer, F. Legal expertise for the Federal Ministry of Economics and Energy, “Is the
planned free trade agreement of the EU with Canada a mixed agreement?” Available at http://www.
bmwi.de/BMWi/Redaktion/PDF/C-D/ceta-gutachten-einstufung-als-gemischtes-abkommen,proper
ty=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf [last viewed 10.09.2015]; see also the wording
of the Council TTIP mandate (above at 40) at Art. 22.

See also the Commission indicating the CETA as recent trade agreement on the TTIP-webpage.
Available at http://trade.ec.europa.eu/doclib/press/index.cfm?id=1230 [last viewed 10.09.2015].

See legal expertise by Mayer, F. “Is the planned free trade agreement of the EU with Canada a mixed
agreement?” above at 42, p. 24.
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The Commission favours the option to conclude the agreement as an EU-
agreement, given that involving the parliaments of 28 member states would have
considerable inconveniences. Firstly, in the light of the current controversy, it is not
guaranteed that all of them would give their consent and that it would thus fail.
Secondly, the process would considerably delay the finalization of the agreement. In
contrast to this negative assessment, concluding the TTIP might also bring positive
aspects such as democratic legitimation. With a view on the uncertainties of the
competences in the areas comprised, this would politically be important for the EU.
In addition, the process may otherwise also be delayed, if this question is brought to
the CJEU.*

IV. Conclusion

Some praise the TTIP as the gold standard of trade agreements, a vision that
stands in stark contrast to the Frankenstein-image retained by others. As has been
stated above, it is currently impossible to take a definite stand on its substance, as
the final text and content are not yet available. Notwithstanding, there are a few
aspects, which may already be reviewed.

The negotiating process has shown elementary deficiencies regarding the
information of the public. With regard to the considerable consequences, which far-
reaching trade and investment agreements may have for the EU, its member states
and citizens, one may state that it is a positive development that the negotiations
have gained attention and ceased to be solely the object of secret discussions. In
order to debate sensitive issues, democracies require information and a certain
involvement of the parliaments and citizens. Furthermore, with regard to the EU’s
democratic deficit, as well as lack of credibility and acceptance, which reflects in the
low numbers of voters for the EP-elections, enhanced transparency may be seen as
an opportunity to improve democratic participation. One may also assume that the
agreement will not suffer in quality by having a public debate. Proponents definitely
bring good reasons for concluding the TTIP, and on this basis the parties may
negotiate an agreement with an acceptable outcome.

The controversy focuses on a range of issues, which have revealed a considerable
public concern. The public opinion clearly shows — the TTIP needs to ensure
that EU-standards are not circumvented or lowered, and would also apply to US
products and services. Furthermore, the proponents so far have not succeeded in
providing a convincing explanation, why ISDS needs to be a crucial element of the
agreement. Consequently, new forms of dispute settlement have been suggested and
will be debated in the near future. However, the longer the controversy endures,
the greater public pressure lies on the European Commission to promote the TTIP.
While most recently the EP has backed the agreement (with reservations on ISDS),”
it seems that the media and civil society sees the TTIP rather as a Frankenstein than
a golden standard.

Given the character of the TTIP as a trade agreement, the negotiations are led
by the European Commission. Other institutions and member states only hold
rights as far this is stipulated in Art. 207 TFEU. With a view to the uncertain final

% Similarly, Treier, V., Wernicke, S. Die Transatlantische Handels- und Investitionspartnerschaft
(TTIP) - Trojanisches Pferd oder steiniger Weg zum Olymp? EuZW, 2015, pp. 334, 336.

%0 European Parliament, EP’s recommendations on TTIP adopted in plenary, 8 July 2015, P8_TA-
PROV(2015)0252. Available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
NONSGML+TA+P8-TA-2015-0252+0+DOC+PDF+V0//EN [last viewed 10.09.2015].
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outcome of the agreements’ text, it is yet to be seen, whether the TTIP will be
concluded as an EU agreement or as a mixed agreement, which might give member
states’ parliaments a voice in this procedure. While it might technically be feasible
to conclude the TTIP as an EU-agreement, much speaks in favour of taking this
latter option to ensure legal certainty and legitimacy.
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Introduction

The law is not a static, but a dynamic phenomenon and can be considered real
only if it factually fulfils its mission to form and develop the social environment,
in other words — when it is realized in social life. The law formed as a result of
the Constitutional Court’s activities is not an exception in this sense, and its
realization has an exceptional importance for strengthening the constitutionalism
in the state.
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Although in recent years many problems in this sphere have already found
their solutions, there still are several issues, which should be clarified in order to
contribute to the development of constitutionalism. Among these are the issues
concerning the nature, legal consequences and the execution of the Constitutional
Court decisions, which we consider necessary to discuss in this context.

I. Binding Nature of the Legal Positions of the Constitutional Court

Even though one of the most important features of the Constitutional Court’s
legal positions is their binding nature, the following question arises in this context:
which part of the decision does the formulation “execution of the Constitutional
Court decisions” concern - only the resolutive part or also the legal reasoning?

According to Article 61, Part 5 of the RA Law “On the Constitutional Court,”
the decisions of the Constitutional Court on the merits of the case are mandatory
for all the state and local self-government bodies, their officials, as well as for the
natural and legal persons in the whole territory of the Republic of Armenia. It
is obvious that this legislative provision itself implies that it concerns the whole
decision of the Constitutional Court, hence, the legal positions, expressed both
in the operative and in the reasoning parts of the decision. It is not accidental, as
on the contemporary development stage of constitutional law the decisions of
the Constitutional Court are no more perceived as a document just determining
constitutionality or unconstitutionality of legal acts, but more emphasis is given
to the circumstance that the latter are primary means for formation of a uniform
constitutional doctrine and development of the Constitution. Therefore, the
realization of this mission requires a proper consideration devoted both to the
conclusion regarding the issue of the legal act’s constitutionality, and to other legal
positions of the Constitutional Court. The last ones are the primary means for
ensuring stability and development of the Constitution and in this sense are no
less important than the above-mentioned conclusions. Moreover, from the aspect
of legal consequences, the legal positions are equivalent to them. In this sense, the
viewpoint expressed in legal literature is worth mentioning, — according to that, it
is not the resolving part of the Constitutional Court’s ruling that legitimates and
legalizes the part of reasoning, but on the contrary - the decision established in
the resolving part is a logical and, for this reason, legally inevitable continuation
and ending of the constitutional argumentation.? Moreover, the operative part of
the Constitutional Court decision refers to the past. The function of the latter is to
withdraw the act, contradicting the Constitution, from the legal turnover, while the
reasoning part of the decision refers to the future and fulfils not only the function of
justifying the adopted decision, but also a preventive function, a function of guiding
the legislator to certain constitutional criteria, from which it cannot deviate.’

As indicated in the decision of the RA Constitutional Court DCC-943 of
25 February 2011, declaring the challenged act as being in conformity with the
Constitution, the Constitutional Court often reveals the constitutional legal content
of disputed legal norms through their interpretation and in the operative part of the

! Law of the Republic of Armenia “On the Constitutional Court’, 1 June 2006. Available at http://
concourt.am/english/law_cc/index.htm [last viewed 20.04.2015].

2 Kiris, E., et al. Constitutional justice in Lithuania. Vilnius, Constitutional Court of the Republic of
Lithuania, 2003, ISBN 9986-9181-5-4, pp. 222-225.

3 Kuris, E. H. Konstitucionnoe pravosudie. Voprosy teorii i praktiki. Erevan, Konstitucionnyj Sud
Respubliki Armeniya, 2004, p. 37.
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Decision declares those norms to be in conformity with the Constitution, or as in
conformity with the Constitution within the framework of certain legal positions,
or partially within the framework of certain legal regulation, thus indicating:

o thelegal limits of understanding and application of the given norm;

o the legal limits, beyond which the application or interpretation of the given
norm shall lead to unconstitutional consequences;

o the constitutional legal criteria, based on which the competent authorities are
obliged to provide additional legal regulations for the full application of the
norm in question.?

Therefore, it is not possible to fully implement the decision of the Constitutional
Court without taking the above-mentioned legal positions into consideration,
which, in its turn, presupposes that the legal positions expressed not only in the
operative, but also in the reasoning part of the Constitutional Court decision are
subject to mandatory implementation.

This is the reason why, in pursuance of the RA Constitutional Court decision
DCC-943, an amendment was made to Article 68, Part 8 of the RA Law “On the
Constitutional Court”, according to which the Constitutional Court can make
decisions not only regarding finding the challenged act or its challenged provision
in conformity with the Constitution or finding the challenged act fully or partially
invalid and incompatible with the Constitution, but also with regard to finding the
challenged act or its challenged provision in conformity with the Constitution by
the constitutional legal content revealed by the decision of the Constitutional
Court. Moreover, Article 69, Part 12 of the RA Law “On the Constitutional Court”
prescribes that in the cases defined by the quoted Article, if the provisions of the
Law applied against the applicant are recognized as invalid and contradicting the
Constitution, as well as when the Constitutional Court, in the operative part
of the decision, revealing the constitutional legal content of the provision of
the law, recognizes it as being in conformity with the Constitution and has
simultaneously found that the provision has been applied to the applicant in a
different interpretation, the final judicial act made against the applicant is subject
to review on the grounds of new circumstances in accordance with the procedure
prescribed by law.

The systemic analysis of the legal regulations about the discussed issue leads
us to a conclusion that they are aimed at formation of a thorough system for the
execution of the legal positions expressed in the reasoning part of the Constitutional
Court decisions and serve as an evidence of their binding force.

It should be mentioned that the practice of recognizing the challenged provision
in conformity with the Constitution within the framework of the legal positions
expressed in the Constitutional Court decision is widespread in the activities of
constitutional courts of various other states, including, for instance, Germany,
Lithuania, Russian Federation, Slovenia, Spain, Hungary, etc. Although each
of them has its specific characteristics, the circumstance that the interpretation
presented in the decision becomes binding to all other state bodies is common for
all the listed courts. In this context, the position of the European Commission for
Democracy through Law (Venice Commission) is to be noted, according to which
“An explicit legislative — or even better constitutional - provision obliging all
other state organs, including the courts, to follow the constitutional interpretation

1 Decision of the RA Constitutional Court DCC-943 of 25 February 2011. Available at http://concourt.
am/english/decisions/common/pdf/943.pdf [last viewed 06.05.2015].
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provided by the constitutional court provides an important element of clarity in the
relations between the constitutional court and ordinary courts and can serve as a
basis for individuals to claim their rights before the courts.”

Summarizing the above-mentioned, it should be noted that the legal
positions expressed not only in the operative, but also in the reasoning part of
the Constitutional Court decision are subject to mandatory implementation.
Moreover, corresponding judicial acts are reviewed not only on the basis of
the decisions, according to which, the RA Constitutional Court recognizes the
provision of law applied by the court in the given civil or criminal case invalid and
in non-conformity with the Constitution, but also on the basis of the decisions,
according to which the Constitutional Court recognizes it in conformity with the
Constitution, but in the operative part of the decision, revealing its constitutional
legal content, finds that the provision was applied in a different interpretation.

Il. Execution Mechanisms of the Constitutional Court Decisions

The next issue that we consider necessary to discuss in this context, is the
following: should there be a special body, which will ensure the execution of the
Constitutional Court decisions, and what kind of role should the Constitutional
Court have in this sphere?

There are three general approaches concerning this in the international practice.
According to the first one, the Constitutional Court is not vested with an authority
of supervising the execution of its decisions and does not have concrete role in this
sphere.®

In some countries, the authority of ensuring the execution of the Constitutional
Court decisions is vested in state, particularly, in executive bodies (the second
approach). For instance, Article 81 of the Law “On the organization and functioning
of the Constitutional Court of Albania”” prescribes that the execution of the
decisions of the Constitutional Court is secured by the Council of Ministers of the
Republic of Albania through the respective state administration. The Constitutional
Court may assign another organ to execute its decision and the means of execution,
if necessary. Article 31 of the Constitutional Act “On the Constitutional Court of
the Republic of Croatia”® prescribes that the Government of the Republic of Croatia
ensures, through the bodies of central administration, the execution of the decisions
and the rulings of the Constitutional Court.

In accordance with the third approach, the Constitutional Court itself ensures
the execution of the decisions indicated above.

5 Harutyunyan, G., Nussberger, A., Paczolay, P. Study on Individual Access to Constitutional Justice,
Adopted by the Venice Commission at its 85th Plenary Session (Venice, 17-18 December 2010),
CDL-AD, 2010, 039 rev. § 165. Available at http://www.venice.coe.int/ WebForms/documents/default.
aspx?pdffile=CDL-AD%282010%29039rev-e [last viewed 20.04.2015].

For instance, in Slovakia. But this does not presuppose that the Constitutional Court cannot have

any impact on the execution of its decision (Brostl, A., Kluchka, Y. A., Mazak, Y. A. Konstitucionnyj

Sud Slovackoj Respubliki (Organizaciya, process, doktrina). [Constitutional Court of the Republic of

Slovakia (Organization, proceedings, doctrine).] Koshice: Konstitucionnyj sud Slovackoj Respubliki,

2001, ISBN 80-967396-8-9, p. 101.

Law “On the organization and functioning of the Constitutional Court of Albania”. Available at http://

www.gjk.gov.al/web/law_nr_8577_date_10_02_2000_84.pdf [last viewed 20.04.2015].

8 Constitutional Act “On the Constitutional Court of the Republic of Croatia”. Available at http://www.
usud.hr/default.aspx?Show=ustavni_zakon_o_ustavnom_sudu&m1=27&m2=49&Lang=en [last viewed
20.04.2015].
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Referring to the regulation of the issue in the Republic of Armenia, it should be
noted that, according to Article 61 of the RA Law “On the Constitutional Court,”
the decisions of the Constitutional Court on the merits of the case are binding
for all the state and local self-government bodies, their officials, as well as for the
natural and legal persons in the whole territory of the Republic of Armenia. It is
obvious that this legislative provision presupposes the obligation of all the presented
bodies to ensure the execution of the Constitutional Court decisions, so far as the
frames of their authorities or the concrete type of activities concern any aspect of
the execution of that decisions. In other words, they ensure the execution of the
Constitutional Court decisions through the factual possibilities provided by the
system of “checks and balances,” existing in the context of separation of powers.
Moreover, the nature of the Constitutional Court decisions and the peculiarities of
their execution have such a form that beyond these frames the presented subjects
cannot have any additional authorities, hence, also advantages in comparison
with other bodies. This circumstance, in its turn, leads us to a conclusion that it
is impossible to ensure the discussed process via considering any body, including
executive bodies, as a special subject in this sense.

At the same time, we believe that the initial organ vested with necessary authori-
ties in the sphere of ensuring the execution of these decisions is the Constitutional
Court itself. It is not accidental that a practice is widespread within the framework
of international constitutional justice, according to which, just the Constitutional
Court follows the execution of its decisions and coordinates this process. For in-
stance, according to Article 86 of the Rules of Procedure of the Constitutional Court
of Belarus,’ the control over the execution of the Constitutional Court decisions is
vested in the corresponding structural subdivision of the Secretariat of the Con-
stitutional Court. Article 87 of the Rules of procedure of the Constitutional Court
of the Republic of Macedonia'® prescribes that the Constitutional court follows the
execution of its decisions, and if necessary, will ask from the Government of the Re-
public of Macedonia to ensure their execution. There is a Division of the Analysis
and Summarization of the Practice of the Constitutional Court at the Constitutional
Court of the Russian Federation, which executes monitoring of the implementation
of the Court decisions and ensures the cooperation of the corresponding bodies
and officials in the sphere of their execution. Moreover, in some states the corre-
sponding bodies have an obligation to inform the Constitutional Court about the
measures taken by them in the sphere of execution of the decisions. For instance,
according to Article 40 of the Law “On the Constitutional Council of the Republic
of Kazakhstan™! the recommendation and the offer on perfection of the legislation,
contained in decisions of the Constitutional Council, shall be subject to obligatory
consideration by the authorized state bodies and officials with the obligatory no-
tice of the Constitutional Council on the accepted decision. Article 35 of the Law
on the Federal Constitutional Court of Germany'? is also worth mentioning in this
context, according to this article, the Federal Constitutional Court may state in its

Rules of Procedure of the Constitutional Court of Belarus. Available at http://www.kc.gov.by/ru/main.
aspx?guid=21745 [last viewed 20.04.2015].
Rules of procedure of the Constitutional Court of the Republic of Macedonia. Available at http://
www.ustavensud.mk/domino/WEBSUD.nsf [last viewed 20.04.2015].
' Law “On the Constitutional Council of the Republic of Kazakhstan”. Available at http://ksrk.gov.kz/
eng/norpb/ocons/ [last viewed 20.04.2015].
Law on the Federal Constitutional Court of Germany. Available at http://www.iuscomp.org/gla/
statutes/BVerfGG.htm [last viewed 20.04.2015].
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decision by whom it is to be executed; in individual instances it may also specify the
method of execution."”® Such an authority is also granted to the constitutional courts
of Albania, Croatia, Ukraine, Spain, etc.

The RA Law “On the Constitutional Court” directly does not prescribe such
a possibility. At the same time, it is obvious that several legal positions of the
Constitutional Court are aimed at defining the method of the execution of the
decisions. For example, the legal positions prescribing how the concrete regulation
should be interpreted or applied, or which interpretation we should avoid during its
realization, the legal positions, through which the Court indicates the expedience or
necessity (from the aspect of constitutionality) of the concrete regulation.*

The annual reports on the situation of constitutionalism in the state and
execution of the Constitutional Court decisions published by the Court also
evidence the initial role of the body, administering constitutional justice, in the
sphere of ensuring the execution of the Constitutional Court decisions. According
to Article 67 of the RA Law “On the Constitutional Court,” the Constitutional
Court publishes a report about the situation on the execution of its decisions at the
end of each year. It is sent to the relevant state and local self-government bodies.
It should be noted that these reports are significant not only from the aspect of
presenting information concerning the discussed decisions and the situation of their
execution, but also from the aspect of revealing the problems existing in this sphere
and proposing corresponding solutions thereof. Hence, the abovementioned reports
are highly important not only for improving the situation of the execution of the
discussed decisions, but also for enhancing the state’s legal policy generally and for
contributing to the development of constitutionalism. It is obvious that the basis
for establishing the institute of annual reports is the logic of the implementation
of these aims. This presupposes that the positions presented in them should have a
proper attention and cannot remain without consequences.

The abovementioned provides a sufficient grounds to state that the initial organ
vested with necessary authorities to ensure the execution of the noted decisions is
the Constitutional Court itself. Other subjects of the discussed relations can’t be
considered as special bodies ensuring the mentioned process and are obliged to
guarantee the execution of the Constitutional Court decisions so far as the frames
of their authorities or the concrete type of activities concerns any aspect of the
execution of the mentioned decisions.

At the same time, we believe that despite the importance of these organizational
mechanisms, formation of the proper system of the Constitutional Court decision
execution primarily depends on the corresponding level of society’s constitutional
and political culture, and most of the problems in the noted sphere result from
shortcomings existing in this context. This primarily concerns the activities of the
state bodies and their interrelations.

3 With regard to the specification of the subjects, who will execute the decision of the Constitutional

Court, it is widespread in legal literature that though the Constitutional Court has such an authority, it
has never had serious importance, as the Court believes that in such cases the principle of separation
of powers will be violated (Walter S. The Execution of the Decisions of the Federal Constitutional
Court of Germany. Konstitucionnoe pravosudie: Vestnik Konferencii organov konstitucionnogo
kontrolya stran molodoj demokratii, No. 4 (10), 2000, ISSN 18290125, p. 33).
For instance, according to Decision of the Constitutional Court of 8 February 2011, DCC-936 “Any
procedural peculiarity or proceeding type, namely, special proceeding, may not be legislatively
interpreted or implemented in a way that makes human fundamental rights guaranteed by Articles
18 and 19 of the Constitution completely meaningless or impedes their implementation”
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The international practice concerning the discussed issue unambiguously shows
that the main key for ensuring the execution of the Constitutional Court decisions is
not establishing a special body for the aim or vesting executive bodies with required
authorities thereof, but the fact of forming a corresponding level of cooperation
among the state bodies and readiness to execute the acts of the Court.

The principle of separation of powers itself implies that, having clearly
delimited spheres of jurisdiction, the state bodies are vested with a number of
competences, which are closely interrelated.”® It is obvious that they must exercise
these competences, respecting the powers of other bodies in a concrete sphere,
hence, to their authority.® This also concerns the issue of ensuring the execution
of the Constitutional Court decisions and presupposes respect to that body, its
authorities, hence, also to decisions by all the subjects included in this sphere. In
other words, the achievement of the noted goal is possible only in the conditions of
mutual respect among the discussed organs (including the Constitutional Court),

accompanied with their adherence to the principle of “efficient self-restraint”.!”

Summary

Summarizing the abovementioned, it should be noted that despite the impor-
tance of various organizational mechanisms, formation of the proper system of the
Constitutional Court decision execution primarily depends on the corresponding
level of the society’s constitutional and political culture. This presupposes that the
achievement of the noted goal is possible only in the conditions when all the subjects
included in this sphere pay respect to that institution, its authorities, and hence, also
to its decisions.!® Therefore, all the steps in this sphere should, first of all, be taken
towards at the formation of the described culture and the thorough system of the
execution of the Constitutional Court decisions based on it.

It is not accidental that a viewpoint was expressed in legal literature, according to which the mentioned
principle is necessary not for isolating the branches of power, but for ensuring their cooperation
(Kravec, 1. A. Rossijskij konstitucionalizm: problemy stanovleniya, razvitiya i osushchestvleniya.
[Russian constitutionalism: problems of formation, development and realization.] Sankt-Peterburg:
Yuridicheskij centr Press, 2005, ISBN 5-94201-425-6, p. 290).

The Constitutional Court of Hungary has repeatedly stated that in the exercise of their competences
the various powers shall cooperate and shall respect the division of procedural and decision-
making autonomy. It is the obligation of state organs regulated in the Constitution to exercise their
constitutional powers in good faith, cooperatively, mutually facilitating the performance of their tasks
(Paczolay, P. (ed.). Twenty Years of the Hungarian Constitutional Court. Budapest, Constitutional
Court of Hungary, 2009, ISBN 978-963-88605-0-7, pp. 101-102).

There was a very interesting practice concerning this in the Republic of Armenia, when a working
group was established in the RA National Assembly for working out drafts of the corresponding
legislative acts in pursuance of the decisions of the Constitutional Court, according to which the RA
laws or their provisions are declared as in non-conformity with the Constitution and invalid, or which
contain issues of improving the legislation, as well as a Special Commission for preparing proposals
in order to guarantee the implementation of the Constitutional Court legal positions was established
in the RA Ministry of Justice.

In this context Article 108 of the Serbian Law “On the Constitutional Court” is worth mentioning,
according to which in exercise of its functions, the Constitutional Court cooperates with state and
other authorities and organizations, scientific and other institutions, companies and other legal
persons, on questions of interest for preservation of constitutionality and legality (Law “On the
Constitutional Court of the Republic of Serbia” Available at http://www.ustavni.sud.rs/page/view/
en-GB/237-100030/law-on-the-constitutional-court [last viewed 20.04.2015.]).
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The paper examines the epistemic position of the subject of law vis-a-vis modernity,
postmodernity and the related themes of modernism and postmodernism, taking Western
jurisprudence as the analytical paradigm. Western jurisprudence is given a wider meaning,
especially through the formalist devices thereof, as these have spread all over the globe in
one way or another. Furthermore, inductive exemplification of the matter is achieved through
referral to certain provisions of the Latvian Civil Code on the occasion of the presentation of
this paper in the 73" Scientific Conference of the University of Latvia in February 2015. Beyond
this, drawing on wider theoretical matter from Western jurisprudence, the analysis concludes
with a finding, which suggests that the epistemic position of law seems to maintain its largely
modernist core still (albeit not without postmodernist challenge and/or benefit to the subject’s
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[Riggan]:‘That's just labels. Marginality... You kidding me?
Sounds like you need penicillin to clear that up. That's a
label. That's all labels. You just label everything. [..] You
just... [..]. You know what this is? You even know what that
is? You don't. You know why? Because you can't see this
thing if you don't have to label it. You mistake all those
little noises in your head for true knowledge.

[Tabitha]: Are you finished?

[Riggan]: ‘No! I'm not finished! There's nothing here
about technique! There's nothing in here about structure!
There's nothing in here about intentions!"

1. Introduction

Lawyers would almost always show a preference to a world of rules over a world
of chaos. A world of objectivity would almost invariably be preferred over a world of
subjectivity.? Yet, even beyond law, most of us, in a choice between a world of chaos
and a world of order, would probably aspire to a world of order. Yet, we all live in a
rather chaotic world. The paper posits that law represents to this day the last bastion
of modernity within theoretical disciplines, even if the postmodern challenge may
be more real than apparent within the discipline. It is, therefore, the purpose of this
paper to maintain that law still preserves its intellectual modernist core intact (albeit
not without postmodern exception in the periphery of our subject).

The paper is divided into the following analytical segments: firstly, it addresses
the question of modernity and postmodernity (taking into account the affiliated
concepts of postmodernism and modernism); secondly, it critically evaluates certain
paradigms of modern and postmodern manifestations of contemporary law (as the
case may be); in the third part, it exemplifies the matter by taking the experience of
the Latvian Civil Code into account and by offering the reader an inductive analysis
as to the fact that our law in the West might still predominantly aspire to modernity
rather than to postmodernity. Finally, in the concluding part of this analysis,
the question as to whether law in the West presents itself as a largely modernist
paradigm in its ideological fundamentals is briefly addressed.

2. Western Jurisprudence as our Analytical Paradigm

Western jurisprudence is chosen as the analytical paradigm of our analysis.
Aside from the fact that Western law happens to be the leading legal paradigm in
the world, this is also a choice, which has to do with the research interests of the
author. So, too, one is reminded that the legal West has escaped the rather narrow
confines of Europe’s and North America’s legal systems. The “‘West’ in legal terms
(e.g., in the formal element of the matter) can, therefore, be said to include the

U Birdman (Or the Unexpected Virtue of Ignorance), 2014.
2 Feldman, S. M. An Arrow to the Heart: The Love and Death of Postmodern Legal Scholarship. Vanderbilt
Law Review, 2001, 54, p. 2355.
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formal structures of such jurisdictions as Japan,® Israel,* Russia,’ India® and Turkey’
amongst other legal systems around the world. It is a different question, however,
and, admittedly, one, which will not have to be addressed herein, whether or not the
systems referred to above are wholly Western or not. The point remains: Western
law has been embraced beyond the West and, as such, it is deemed appropriate that
this will be our analytical guide herein for reasons of practicality.

3. Modern vs Postmodern

The analysis will initially proceed with an examination of the modern and the
postmodern. The first remark to be made is that, whilst law is still a predominantly
modernist realm, it is the ethos of postmodernism, which defines today’s culture.®
A word of caution must be offered at this stage: modernity’s ‘death’ might have
been somewhat exaggerated with the advent of postmodernity.” Beyond this, except
for a clash of ideologies in the subject area (see the clash between modernity and
postmodernity), there is also considerable rhetoric, which is otherwise not of a
great significance. For better or worse, ‘[pJostmodernism has been [..] tamed and
safely integrated into the current social order. Furthermore, despite decisive
victories of postmodernism in the theoretical disciplines (e.g., see the victories of
postmodernism in literature studies, historical studies and social theory), the war
between postmodernism and modernism has not been fully decided in the realm
of law: law seems to remain on the modernist side of things. With these remarks in
mind, one would wish to expound on the matter, that is, through examination of
the themes of modernity, postmodernity, modernism and postmodernism in greater
detail.

Modernity’s beginnings are ambiguous. Yet, they are not all too uncertain.
There are many candidates here; the most obvious nominees as to the conventional
beginning of modernity are the following: the invention of the printing press by
Gutenberg (1440), the fall of Constantinople to the Ottomans (1453), the Columbian
discovery of America (1492), Luther’s publication of his Ninety-Five Theses (1517)
and the creation of the East Indian Company (1600) to state the historically obvious.

* On Japanese law, see, e.g., Harding, R. L., Platsas, A. E. Japan as a Postmodern Legal Reality. University
of Miami International and Comparative Law Review, 2013, 21 (1), pp. 1-30.

On Israeli law, see, e.g., Platsas, A. E. The Enigmatic but Unique Nature of the Israeli Legal System.
Potchefstroom Electronic Journal, 2012, 15 (3), p. 17; reproduced as Platsas, A. E. The Enigmatic but
Unique Nature of the Israeli Legal System. European Journal of Comparative Law and Governance,
DOI 10.1163/22134514-45060, 2013. Available at http://papers.ssrn.com/sol3/papers.cfm?abstract_
id=2164253 [last viewed 27.03.2015].

On Russian law, see, e.g., Maggs, P. B. The Process of Codification in Russia: Lessons Learnt from
the Uniform Commercial Code. McGill Law Journal, 1999, 44, p. 288, Maggs concentrating on the
symbolic value of the Civil Code of the Russian Federation as a free-market economic constitution.
On Indian law, see, e.g., Baxi, U. The Colonialist Heritage (in: Legrand, P, Munday, P. (eds.).
Comparative Legal Studies: Traditions and Transitions. Cambridge University Press, 2003, pp. 53,
75). It is noted, that Baxi refers to Indian law’s colonialist past and postcolonialist present in the wider
context of comparative law.

On Turkish law, see, e.g., Ansay, T., Wallace, D. (eds.). Introduction to Turkish Law. 5t edition, Kluwer
Law International, 2005, p. 9.

8 Feldman, S. M. An Arrow to the Heart: The Love and Death of Postmodern Legal Scholarship. Vanderbilt
Law Review, 2001, 54, p. 2370.

Lendino, T. M. From Rosenberger to Martinez: Why the Rise of Hyper-Modernism is a Bad Thing for
Religious Freedom. Campbell Law Review, 2010-2011, 33, p. 699 (citing Smith, J. K. A. Introducing
Radical Orthodoxy: Mapping a Post-Secular Theology. Baker Academic, 2004, pp. 31-32).

Lizardo, O., Strana, M. Postmodernism and Globalization. ProtoSociology, 2009, 26, p. 37.



Antonios E. Platsas. Law in the Spirit of our Age: Between Modernity and Postmodernity? 201

Conventionally, we could therefore argue that modernity might have commenced
sometime between the 15" and the 16" century.!! Renaissance may be perceived as
the beginning of modernity, the Age of Enlightenment being the age of maturity
of modernity, modernity’s movements operating and continuing to operate well
into the 19" and the 20" century. Part and parcel of modernity’s agenda have
been ‘cultural rationalization, nation-state formation, industrialization and
democratization’.'? This is the age of the fall of the old Gods." The pursuit for reason
is the actual denominator of modernity. Reason is modernity’s religion. Amoralism
is its godparent. Actual religion is effectively sidelined. Thus, ‘[tJhe separation of
church and state is arguably the crown jewel of modernity’s Enlightenment.'* God,
if and when accepted, is a rational® creator.'® Modernity, as an era, is, therefore,
one, which is driven and characterised by the pursuit of perfect reason, a reason
free from moralist considerations. However, the above operate in the sphere of the
ideal abstract version of modernity.”” Beyond this, it is noted that one may nowadays
speak of multiple modernities in addition to the fact that the perception of these
modernities ought to be one, which gives recognition to the mixed and composite
character thereof.’® It has been also observed that the plurality of modernities
may, in turn, be a phenomenon, which is multilayered, thereby allowing different
societies to preserve different elements of a shared transnational modernity."”
This reality does not exclude either convergence or overlap.?’ The latter make for
an interesting thesis in that they give recognition to a plurality of modernities in
addition to the recognition of a transnational modernity. As such, modernity as an
abstract ideal seems to differ from the more practical manifestations of this era.

The analysis will now turn from modernity to the related concept of modernism.
Modernism 1is, of course, the movement, which flourished within modernity.

Others have supported the idea that modernity began already in the 6% century stretching into its
second phase from about the 13% century only for a new period of modernity to commence in the late
18™ century and still continuing: Schabert, T. A Note on Modernity. Political Theory, 1979, 7, p. 125.
It is noted, however, that aside from the fact that this thesis omits from its analysis the European
Dark Ages, it also omits postmodernity altogether. Patterson suggests that modernity commenced
sometime between the 17" and 18" century: Patterson, D. From Postmodernity to Law and Truth.
Harvard Journal of Law & Public Policy, 2003. 26, p. 50, citing Toulmin, S. Cosmopolis: The Hidden
Agenda of Modernity, The University of Chicago Press, 1990, pp. 198-201. Sabdu argued recently
in favour of a 16" to 17" century commencement of modernity: Sabdu, G. Religion and Modernity.
Instruments of Ideologizing the Religious Discourse. Cogito Multidisciplinary Research Journal, 2012.
4,p. 114.

12 Delanty, G. The University and Modernity: A History of the Present (in: Robins, K., Webster, F. (eds.).
Virtual University?: Knowledge, Markets, and Management. Oxford University Press, 2002, p. 39 as
referred to in Dam, S. Unburdening the Constitution: What has the Indian Constitution Got to Do
with Private Universities, Modernity and Nation-States? Singapore Journal of Legal Studies, 2006,
p- 135.

3 E.g. ‘Dead are all gods’: Del Caro, A., Pippin, R. B. (eds.). Nietzsche, Thus Spoke Zarathustra (Del Caro,

A. transl., Cambridge University Press, 2006), p. 59.

Baker, H. Competing Orthodoxies in the Public Square: Postmodernism’s Effect on Church-State

Separation. Journal of Law and Religion, 2004-2005, 20, p. 99.

15" Emphasis added.

Baker, H. Competing Orthodoxies in the Public Square: Postmodernism’s Effect on Church-State

Separation. Journal of Law and Religion, 2004-2005, 20, p. 99.

Nederveen Pieterse, ]. Multipolarity Means Thinking Plural: Modernities. ProtoSociology, 2009, 26,
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Modernist projects are lesser movements, which emanated from and within moder-
nity. Intellectual epistemic escorts to modernism are rationalism, objectivism, indi-
vidualism, economic liberalism, capitalism and constitutionalism. The embracing
nature of modernism, such a nature being denominated by the pursuit of reason,
meant that there has been a certain wide range of schools of thought, which can be
incorporated therein. Communism is a modernist creation. So is economic libe-
ralism. Marxism is a modernist creation. So is early capitalism (as opposed to the
late capitalism of postmodernism). Yet, even at the level of individual scholars, there
have been personalities, which embraced a skeptical version of modernism based on
the firm belief that the rediscovery of tradition could result in uncovering and the
preservation of certain positive aspects of the past.”! In this sense, the example of
Arendt could be seen as a rather illustrative example of a critical modernist.?* Other
than that, modernism opposed traditional religion. Take for instance, Nietzsche,
one of the fathers of modernist postmodernism.”* A world of darkness?* on the
death of the old Gods but also a world of light* is what the dawn of a new mo-
dernism signified according to him. In any case, modernism came with the death of
the old and with a certain degree of optimism for the abilities of the human being.
Universities embraced modernism. Modernism seems to have been close to every-
where in Academy.

Let us now briefly turn to postmodernity. Overall, postmodernity has effectively
grown in the 20" century. It coincides with the rise of the working classes around
the world,? this being the era, which signified also the rise of consumerism. In
addition, postmodernity may be perceived to be the era of nihilism. The era of
postmodernity is one, which came with a culture of images” (as opposed to the
culture of reason represented by the various modernities). Areason is the religion of
postmodernity.

Modernity’s relationship with postmodernity is particularly complex. It should
suffice here to mention that there can be three (3) perceptions of the matter: the
first, modernity is the predecessor of postmodernity (linearity thesis), the second,
modernity is the flip-side of postmodernity and vice-versa (Janus face thesis)
and the third, postmodernity is nothing but a radicalised®® form of modernity
(intensification thesis). In any case, the two concepts seem to be intertwined in
that they centre in or move out from the same theoretical core; as Baker put it:
“[i]f modernity is a dandelion with willowy fibers clustered around a fixed center
(such as God or reason), postmodernity is the same dandelion having been blown
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by a sudden gust of wind.”®** However, there are stark differences between these
two worlds. The discipline of architecture is perhaps the discipline wherein the
differences between modernity and postmodernity are most apparent. Thus,
one could draw an analogy and claim that the divergence between modernist
architecture (see, e.g., the Narkomfin building in Moscow) and postmodernist
architecture (see, e.g., the Guggenheim Museum in Bilbao) are the clearest examples
of these largely divergent worlds. These divergences are echoed in theory, too. After
all, reason and areason are readily apparent in the relevant theoretical discourses (as
they are in postmodern and modern architecture).

Postmodernism is, of course, the very manifestation of postmodernity. If
postmodernity is the era of aggressive epistemic pessimism and deconstructionism,
postmodernism is aggressive epistemic pessimism and deconstructionism. As
an epistemic term, we seem to first come across the word ‘postmodernism’ in the
1930s.*° Naturally, this phenomenon is nowhere near uniform or coherent:* it
has actually come to mean so many different things to so many different people
that it may well mean almost anything to almost anyone. Nor its subdivisions,
endemically found around the world, come with any degree of uniformity: the
British, the French, the American and the German traditions of postmodern social
theory are not quite exactly identical.*> However, there seem to be two facets of
postmodernism: the ideological facet and the cultural facet. These two facets feed
into one another. Postmodernism opposes the West.** This is a movement, which
emanated from the political left only to be embraced by the extreme political
right. Postmodernism is, for instance, incorporative of fascism (even though
the latter is not a synonym to the former). Nonetheless, the fascist ideals of social
constructivism, cultural determinism and moral relativism are all in principle
compatible with postmodernism. Thus, political postmodernism acts as a sort
of peculiar political alliance of frustrated nihilist deconstructionist left-wingers
and traditionalist neo-fascist right-wingers in that the former aspire to critique
for the sake of critique, whilst the latter wish to constantly take advantage of
postmodernism’s sophistic agenda. Intellectual epistemic escorts to postmodernism
are nihilism, deconstructionism, consumerism, materialism, relativism and
simulationism. Theoretical disciplines suffered (or benefited depending on one’s
perspective) the most from the rise of postmodernism. The typical example here
is that of the discipline of history: according to postmodernism there is no such
thing as a single version of history, as historical meaning has always been “unstable,
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contextual, relational, and provisional”.** Accordingly, a political ‘spin doctor’
would not differ much from a postmodern historian, as for postmodernism there
are several different versions of history: thus, postmodernism has simply opened
Pandora’s Box in the theoretical disciplines. To exemplify this, in the field of
aesthetics, for instance, postmodernism, whilst not being a synonym term to kitsch,
makes allowance for kitsch as a form of art. A wide number of disciplines today are
affected by postmodernism. Postmodernism is everywhere.

Indeed, the clash between the forces of modernism and postmodernism has to
do with the very preservation or demolition of the icon of perfect order and reason,
which characterised modernity. The iconophiles (the modernists) wish to preserve
this icon. The iconoclasts (the postmodernists) wish to destroy this image of the
world. An excellent point previously raised is that we have now reached the stage
wherein globalisation and postmodernism are indistinguishable from one another.”
However, there is a continuity between modernist and postmodernism: freedom.*
It is just that freedom for the modernists is one based on reason, whilst freedom for
the postmodernists is based on tolerance and pluralism.

4. Legal Modern vs Legal Postmodern

Law remains modernist in its fundamental core. The most serious challenge to
the modernist credentials of law to date has emanated from the critical legal studies
movement (and, to a lesser extent from post-colonialist rhetoric and discourses).
Beyond this, in the Western world, it is probably the French legal system, which
seems to aspire to the greatest of extents to the very idea of legal modernity (see
e.g. the trust of the Revolutionary Regime in law’s self-sufficient effectiveness to
the point that French judges were effectively forbidden to interpret the law through
the référé legislatif in 1790 and for a certain period of time;* the double package of
secularist legislation in 2004°® and 2010* on the banning of religious symbols and
the banning of concealment of the face, respectively, in addition to the 1905 Law
on the Separation of Church from State*’). Thus, it is France, through the medium
of secularism, which amongst Western legal systems comes closest to the truths of
legal modernity. Let us be permitted to propose that the legal secularism of France
is a pro-active one; consequently, one would observe an active adherence of legal
France to modernism (as opposed to the passive sort of adherence to the movement,
which one might be able to identify in other Western legal systems). Yet, quite
remarkably, it is also France — the country, where ideological postmodernism seems
to have flourished the most. Germany, on the other hand, seems to have reverted to
legal modernity with the fall of the Nazi regime, having recognised its postmodern
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legal past.*! Moving on with our analysis into the wider legal West, we also observe

that the rise of modernity in the Western legal sphere signified the full integration
of individuality in human affairs: to be more precise, modernity first gave full
regard to individuality as part and parcel of the human condition.** Individuality
was, of course, recognised before modernity but modernity has integrated within its
ideological fundamentals the respect for the individual.* Legal modernity was and
still is anthropocentric. It has achieved the re-alignment of humanity’s axis from
theocentrism to anthropocentrism. In legal modernity, the individual remains the
centre of one’s analysis.

Perhaps an attempt to define legal modernity could be reduced into the
following: modernity is the era, which seeks to achieve freedom for the individual
through reason. Reason liberates. Freedom is the ultimate call of modernity in that
the legal subject acts (or is expected to act) on reason. So are the very laws of the
respective subjects of modernity. Modernist law, based on reason, guarantees the
freedom of the subjects to such a law. As Coyle has remarked: “[lJaw is then the
essence of laissez faire, in that it operates to protect the fabric of tradition and habit
from the forces of modification and rule [..].** Legal modernity’s individuals are
given full recognition of their civil and human rights. Yet, the man of modernity is
not simply a man seeking freedom, based on legal reason. The modernist person is
also a homo economicus, a rational unit in the sphere of economics. Accordingly, as
in classical economics, the specific benefit of the individual, in modernist law, must
amount to the overall benefit of individuals, these being the recipients as well as the
authors of such a law.

The legal West is predominantly modernist. The following nouns seem to this
day to define most of the things we do in law in the West: secularism, formalism,
legalism, rationalism, positivism. Pretending otherwise should not lead us to
any valid observations. Accordingly, one cannot pretend that in the West any
given religious dogma signifies the law (even if this statement comes with certain
qualifications in countries wherein God or a certain religious dogma are recognised
a certain spiritual primacy®). In Christian Legal Society v Martinez,*® for instance,
the US Supreme Court rejected the position of an American university student
organisation effectively excluding homosexual students from membership, as such
students would not necessarily subscribe to the student organisation’s ‘Statement
of Beliefs’, thereby refraining from certain proscribed behaviour. Furthermore,
the position of the student organisation was against the university’s rules of non-
exclusion in matters of the kind. The Supreme Court found itself having to choose
between two offspring of modernity: secularism and classic liberalism. Refraining
from the classic liberal position,”” the court preferred a more regulated analytical
model of liberalism, despite the fact that it rejected the idea that the particular
organisation was excluding university students based on sexual orientation per se,

41 Lizardo, O., Strana, M. Postmodernism and Globalization. ProtoSociology, 2009, 26, p. 46.

2 Coyle, S. Legalism and Modernity. Australian Journal of Legal Philosophy, 2010, 35, p. 58.

3 Ibid.

* Coyle, S. Legalism and Modernity. Australian Journal of Legal Philosophy, 2010. 35, p. 80.

> References to divinity and/or a prevalent religion are clearly made e.g. in the Preamble to the German
Basic Law, in the Quasi-Preamble to the Greek Constitution (as well as Article 3 thereof), in Article
62 of the Icelandic Constitution, and so on, and so forth.

6 561 US. 661 (2010).

47 Lendino, T. M. From Rosenberger to Martinez: Why the Rise of Hyper-Modernism is a Bad Thing for
Religious Freedom. Campbell Law Review, 2010-2011, 33, p. 720.



206 Juridiska zinatne / Law, No. 8, 2015

when the organisation in question actually and indirectly did so by promoting
the idea of freedom of religion. Thus, taking a highly secularist (as opposed to
a classically liberal) approach, the court found that the particular organisation
could not exclude students who would not follow its statement of beliefs. It was
also concluded, that the university’s non-exclusionary rules did not go against the
letter and the spirit of the First Amendment to the US Constitution. Taking what
one would could call a hypermodernist approach in the matter,*® the US Supreme
Court effectively endorsed and accepted a secularist position, which would actually
proceed as far as disallowing a Christian youth club to operate the way they wished
in matters relating to the ethos of their organisation. However, even Constitutions,
which give primacy to a given religion or give recognition to the divine, ensure
that freedom of religion remains an absolute fundamental.* In relation to this
point, one could not deny either the fact that in the West the influence of legal
modernism has resulted in constitutionalism becoming a sort of a new religion in
legal terms. Nor could one deny that the rule of law in the West seems to operate
“on positivist assumptions about the certain and objective application of legal
rules [..].°° Close to the West’s affection and fidelity to constitutionalism and
positivism, legalism, too, has been, within the modern imagination, as Coyle notes,
“a means of comprehending the predicament and actions of the individual.™'
Nevertheless, observation points also to the circumstance that, even in Western law,
postmodernist discourses become ever more prevalent, if not more relevant.

Beyond this, despite the fact that the analysis concentrates on the realities
of the West, it has to be stressed that beyond the West the situation is even more
complex. Hence, it would seem that a number of Asian and African legal systems
operate closer to the postmodern legal circle despite the formal modernist structures
thereof. Take, for instance, India. A highly modernist legal elite and profession there
are at odds with a predominantly Hindu-law aspiring society (especially beyond the
urban and legal centres of India). Indian law must, therefore, result in a postmodern
legal reality as a whole, despite its modernist outlook in formal legal terms.

Moreover, the connotations of legal postmodernism might be greater than
what one might consider them to be. Legal rhetoric aside, the legal postmodern has
now entered the legal modern. It is as if the core of modernity somewhat erodes in
the face of postmodern legal practice. For example, private-public partnerships,
which otherwise signify a break-away from the modernist division of law
between public law and private spheres, or, more interestingly, the precautionary
principle®® in Europe and the USA and, of course, legal phenomena such as the
very diminution of the welfare state:® these seem to be postmodernist twists in
our predominantly modernist Western and Western-oriented law. Postmodernism
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and destructive’,’* as it opposes and threatens the pure application of the rule of
law.>> This new legal world of hybrid models departing from purism comes close
to the postmodern legal paradigm. Aside from the above practical examples, the
ideological division of legal postmodernism and legal modernism can be exposed in
a figure such as the following one:

Legal Modernism Legal Postmodernism
Order Disorder
System Chaos
Discipline Lack of Discipline
Verticality Lack of Verticality
Horizontality Lack of Horizontality
Perfect Lines Absence of Lines
Reason Areason
Purism Hybridism
Figure

On the other hand, despite the fact that the episteme of law still seems to
largely resist the postmodern, theoretical postmodernism has much to offer
in law. Almost any lawyer would actually be able to suggest that, to perfect one’s
vocation, or indeed one’s thesis, one needs a Devil’s advocate. Our Devil’s advocate
in modernist law is nothing else but postmodernism. Many of the things that
frustrate us in law, are actually readily revealed to us by the legal postmoderns. As
always, in law (as in life) one ought to attempt to seek positivity within negativity.
Suppose then, that postmodernism represents nothing but ‘the mother of all evil’
in our modernist subject, law, ought we to proceed in our analysis by discarding all
postmodernist discourses as devoid of any substance? Ought we to close our eyes
to the variable interpretations, which postmodernism may offer to the effect of the
re-invigoration of certain segments of our - again - largely modernist subject? It is
opined that postmodernism has much to offer to our subject but not necessarily for
the reasons, which legal postmoderns themselves readily offer. Rather the benefit
of postmodernism may arise out of the fact that the postmodern dissenters to
modernist legal orthodoxy must be offered the benefit of the doubt in order for them
to actually identify the flaws of modernism. Our postmodern legal colleagues must,
therefore, be offered the benefit of epistemic doubt for the benefit of the episteme
of law. It is also posited that there are, in such a multiferous movement as legal
postmodernism, a more beneficial high postmodernist stream and a less beneficial
low postmodernist stream. The latter is probably of little use to any of us in law, as
it is outright nihilist in its fundamentals. However, the former might actually prove
quite beneficial in that it is more skeptical to the legal modernist thesis, which,
arguably, is not quite exactly a flawless one (to put it mildly). For instance, one of
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the major drawbacks of Western-driven modernity, which the postmodern thesis
seems to identify, has been the fact that Western narratives relating to a linear sense
of modernity have been guilty of neglecting non-Western ethos.*® At this point,
one notes Feldman’s division of postmodernism into meta-modernism and anti-
modernism.”” Such a division comes close to our division between high and low
postmodernism respectively, but actually fails to address the importance of these
two versions of the postmodern movement in practical terms. Perhaps Feldman’s
affection to postmodernism would not allow him to discard the antimodernist sub-
division thereof as rather superfluous and peculiar, even though he admits that the
particular branch of postmodernism is radically relativistic,”® it causing ‘the ire of
so many modernist critics’.>® Despite this, one is of the view that the frank points of
legal postmodern discourses might actually improve the flaws of legal modernism.
The critiques of high postmodernism against modernism may actually be re-
invigorating to modernist law.

It is noted, however, that postmodern colleagues often blur their vision with
certain ‘pomobabble™® (to use a rather postmodern legal term), whilst at other
times their viewpoints are nothing but deconstructionist." These are by far the
two greatest academic sins committed by postmodernists and legal postmodernists
alike. However, as stated, it is important for legal scholars to constructively use
certain of postmodernism’s arguments. The typical example here would be the
so-called ‘anti-humanist’ spirit of legal postmodernism.®> As Murphy reminds
us, legal postmodernists generally reject the idea of universal human rights or the
human values behind the idea of liberalism.® It will not be argued herein whether
universal human rights are a fact of life or not. Nor will it be argued whether
relativist and culturalist understandings of human rights law present us with a
superior form of legal analysis in the subject area. The question here would be
whether the epistemic pessimism of legal postmodernism has defined the subject
of law, e.g., in human rights law. One is of the view that, whilst human rights
discourses relating to relativism and universalism are certainly part and parcel of
academic law discourses,** the pessimistic spirit of legal postmodernists in the area
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has not quite exactly defined human rights law analyses. Academic law thrives
on critical viewpoints but not necessarily on nihilistic deconstructionism. Thus,
while full recognition is afforded to postmodern narratives and discourses in law,
these do not seem to have had considerable impact on the subject. Of concern in
postmodern legal rhetoric is the fact that in the name of postmodernism a new
reality might be presented as an ideal reality.®> On the other hand, whilst the author
would not necessarily come to the defense of postmodern discourses, it is noted
that the wide-ranging nature of the postmodernist movement may have been used
to justify that, which cannot be reasonably justified. Equally, legal postmodernism
seems to have been used as a sort of academic scapegoat by its opponents. Is it also
noted that legal postmodern scholars do not necessarily wish to permanently reverse
privileging in given matters;°® instead it has been suggested that their efforts are
geared towards identifying and pinpointing the very ‘instability and contingency
of the usual privileging’.®” Arguably, this manifestation of postmodernism relates
to what has been taxonomised herein as high postmodernism. This being the case,
one can only presume that the close-to-endemic opposition of modernist scholars
to legal postmodernism has to do with the shortfalls of low postmodernism,
which caused considerable harm not only to the subject of law but also to high
postmodernism itself. High legal postmodernism has clearly been a victim of low
legal postmodernism.

Furthermore, the demarcation between legal modernity and legal postmodernity
(indeed the demarcation between legal modernism and legal postmodernism) is
not always clear. Take, for instance, Feldman’s claim that ‘postmodernists argue
that normative scholarship is misleadingly out-of-touch with social reality’.®
One does not have to be a postmodern though to argue the very same thing.
Tons of ink have been spent in legal academia ever since, and all because of the
rise of legal modernism in arguing and proving the same point. One does not,
therefore, need to be a postmodern scholar to criticise the shortfalls of normative
scholarship. Thus, one of the main issues in postmodern legal discourse is that
legal postmoderns often enter the intellectual fields of others only for them to
claim these fields as their own. Academic trespassing might be then another
obvious shortfall of legal postmodernism. In addition, whilst it would be fair to
state that postmoderns are not the only ones to criticise the shortfalls of normative
scholarship, misunderstandings occur because of the epistemic positioning of legal
postmodernism in the discipline.

The divisions between legal moderns and legal postmoderns run deep in any
case. Take, for example, the binary type of thinking of moderns as compared to
the abinary type of thinking of postmoderns. In a legal area, according to legal
modernism, there will be either objective knowledge or subjective knowledge. The
postmoderns proceed beyond objectivity and subjectivity, while the moderns imply
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that postmodernism is a subjective relativistic school of thought.®® Yet, most of

our law is about the clash of objectivity and subjectivity (the preference being for
the former). Let us take any civil code around the world as our example. Whereas
civil codes often come with legal tests using legal objectivity and legal subjectivity
in an interchangeable fashion, their coherent whole, their systematic ordering as
well as their consolidated legal framework amount to highly modernist creations.
Is it not the case then, that codes are about consolidating that which was otherwise
and previously fragmented? Is it not a fact of life, that codes attempt to bring order
into a given chaos (despite their shortfalls, which become apparent after codification
process)?

5. The Modernist Spirit of Latvia’s Civil Law

The analysis will attempt to offer a number of examples vis-a-vis modernist
credentials of Western law through the Latvian Civil Code (LCC). The author is
aware of the dangers of inductive exemplification through a given codified text in
a given Western legal system but the use of the LCC is made on a purely indicative
basis. Nonetheless, the LCC is an interesting civil law text when it comes to the
furtherance of many of the points raised herein. The history of the Latvian Civil
Code, for instance, brings us directly back to the 19 and 20" centuries (these
being otherwise the centuries, when the modernist spirit of codification has been
only strengthened). As a brief historical note, we shall mention here that the Civil
Law of Latvia of 1937, effectively, drew material from the Local Law Collection of
the Baltic Provinces of the Russian Empire of 1864 initially.”” However, because
of Friedrich Georg von Bunge’s role in the drafting of the Local Collection of
the Baltic Provinces, the Civil Law of Latvia falls in the wider German circle of
jurisprudence.”! As such, it is noted that the Latvian Civil Code comes close to
the German BGB of 1900,”* the latter being one of the clearest examples of legal
modernity in that this has been and still is a code, which is based on rationalism,
technicality and abstraction. Beyond this, efforts to directly or indirectly update the
Latvian Civil Code occurred in 1997, 2007 and 2014.

One readily identifies the following indicative provisions of the Latvian Civil
Code as highly modernist ones: Arts 1, 5, 1403, 1404, 1482. Of course, the list is not
intended to be exhaustive. Thus, the examples used are presented on an indicative
basis. The first example is Art 1 LCC. This inserts good faith into the Code. That, of
course, makes for a conscious choice for all civil matters to be ultimately reasoned
under the notion of good faith (especially in the absence of a specific provision for
matters, which the code may not have foreseen). Art 5 LCC is an interesting one,
too, in that the rather abstract notions of ‘justice’ and ‘general principles of law’ used
in the provision become relevant in practical matters. Again, the LCC asks from the
person applying it to rationalize in given matters by following certain principles of
law. Abstract as these principles may be in the first instance, they actually enable the
judge to move beyond the strict letter of the civil code. Finally, in a display of perfect

¢ Feldman, S. M. An Arrow to the Heart: The Love and Death of Postmodern Legal Scholarship. Vanderbilt
Law Review, 2001, 54, pp. 2366-2367.
Torgans, K. European Initiatives (PECL, DCFR) and Modernisation of Latvian Civil Law. Juridica
International, 2008, p. 137.
71 Ibid.
72 Torgans, K. European Initiatives (PECL, DCFR) and Modernisation of Latvian Civil Law. Juridica
International, 2008, p. 137.
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rationalism, Arts 1403 and 1404 LCC inform us that lawful transactions are based
on lawful relations, whilst matters of the kind must be driven by intent and form.
Formalism is further stressed in Art 1482 LCC, the provision requiring transactions
to be evidence in writing. As stated, these examples have been offered on an
indicative basis. At this point, it is further submitted, however, that the majority
of civil codes around the world are ultimately governed by the modernist spirit of
rationalism, just like LCC is, even though it is understood that different civil codes
come with various structures and different degrees of systematisation.

6. Conclusion

To conclude, very much like Riggan’s call for structure and technique to
his play’s critic, law to this day seems to still largely aspire to the calls of legal
modernity: system, order, discipline, structure, reason, positivism, legalism,
formalism and secularism. The LCC is indicative of the prevalent modernist spirit
of Western law, even though the identification of directly modernist provision might
be the subject of more extensive research in a number of jurisdictions in the future.
Furthermore, it has been opined that law remains faithful to modernism, thus still
operating in modernity. Nonetheless, the author would wish to maintain that law’s
adherence to the modernist paradigm is not without a challenge. In a sense, the very
legal realist movement, thereafter the movement of critical legal studies, indirectly -
the law and economics movement, and, of course, post-colonialist discourses are all
in one way or another either predecessors of legal postmodernism (as in the case of
legal realism) or auxiliary intellectual forces to legal postmodernism (as in the case
of critical legal studies, law and economics and post-colonialist discourses).” In a
theoretical discipline such as law, these postmodernist forces of apparent negativity
are ultimately nothing but positive forces for the discipline. Accordingly, it is one
of the great paradoxes of the discipline that certain of the most outspoken negative
streams of academic law result in the strengthening and perfecting of our subject,
modernist law.
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levads

Apgaismibas laikmets tiek uzskatits par eiropeiskas kultaras un véstures patiesi
moderna perioda sakumu un pamatu.? Dabaszinatnu uzplaukuma ietekmé arvien
pieauga ticiba cilvéka saprata spékam, ticibas vieta naca zinaanas. Prieksplana tika
izvirzitas idejas par dabiskas kartibas sapratigu pamatojumu. Dabisko tiesibu jauta-
jumi tika atdaliti no teologijas un filozofijas, tos arvien vairak saka iztirzat juristi.
Sakot ar 17. gs., daudzas Eiropas universitatés tika nodibinatas dabisko tiesibu ka-
tedras. Lidzas praktiski ievirzitajam civiltiesibam un uz valsts istenibu balstitajam
publiskajam tiesibam universitatés saka pétit cilvéka privato un sabiedrisko attieci-
bu visparigos principus. Apgaismibas laikmeta izveidotie prieksstati par dabiskajam
tiesibam un no tam atvasinamo likumu sistému batiski ietekméja 18. gs. tiesibu
zinatni un tiesibu praksi Eiropa, ka ari ta laika lielas tiesibu kodifikacijas.’ Johans
Georgs Eizens (Johann Georg Eisen, 1717-1779) pieder pie Eiropas apgaismibas kul-
taras un ir viens no pirmajiem tas parstavjiem Baltija, lidz ar to ienem butisku vietu
Latvijas tiesibfilozofiskas domas vésturé.

Lidz sim Latvijas zinatné lielako uzmanibu Eizena darbibai ir pievérsusi véstur-
nieki, vinu vida seviski atziméjams Margers Stepermanis (1898-1968), kur$ starpka-
ru perioda publicéjis vairaku Eizena darbu fragmentu tulkojumus latviesu valoda,*
ka ari Heinrihs Strods (1925-2012), kurs atklajis un komentéjis “Macibu par valsts
iedzivotaju tris dazadam satversmém”.’ Eizena ieguldijumu apgaismibas ideju iz-
platisana Krievijas impérija pétijusi ari arvalstu vésturnieki - Erihs Donnerts (Erich
Donnert, dzim. 1928)° un Rodzers Bartlets (Roger Bartlett, dzim. 1939).” No tiesibu
zinatniekiem Eizena uzskatu analizei Latvija bija pievérsies tikai Edgars Melkisis
(1929-2009).% Lidz $im lielakda uzmaniba vairuma pétijumu par Eizena sabiedrisko

2 Rubenis, A. Dzive un kultira Eiropa absolatisma un apgaismibas laikmeta. Riga: Zvaigzne ABC, 1996,

ISBN 9984-560-17-1, 163. Ipp.
3 Riithers, B., Fischer, C., Birk, A. Rechtstheorie. 6. {iberarbeitete Aufl. Miinchen: Verlag C. H. Beck,
2011, ISBN 978 3 406 62921 1, S. 277-279; Willoweit, D. Deutsche Verfassungsgeschichte: Vom
Frankenreich bis zur Wiedervereinigung Deutschlands. 6. erneut erweiterte Aufl. Miinchen: Verlag
C. H. Beck, 2009, ISBN 978 3 406 59531 8, S. 185.
Stepermanis, M. ]. G. Eizens un vina darbi par dzimtbasanas atcel$anu Vidzemé. Riga: Latvijas
véstures skolotaju biedriba, 1934.
Rabota I. G. Jejzena. Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej
gosudarstva: uchebnyj material dlja studentov istorikov i juristov. Perevod s nemeckogo. Riga:
Latvijskij Universitet, 1991.
Austrumeiropas un visparigas véstures emeritétais profesors Jénas, Leipcigas un Halles Universitate,
viesprofesors Krievija, Zviedrija, ASV un Austrija. E. Donnerts $ai témai veltijis pat atsevisku
monografiju. Plagak sk. Donnert, E. Johann Georg Eisen (1717-1779): ein Vorkdmpfer der
Bauernbefreiung in Russland. Leipzig: Koehler und Amelang, 1978.
Krievijas véstures emeritétais profesors Slavistikas un Austrumeiropas pétniecibas skola (School of’
Slavonic and East European Studies), Londonas Universitates koledza. R. Bartlets atsevisku zinatnisku
rakstu publicéjis tiesi par Eizena politisko filozofiju. Sk.: Bartlett, R. Russia’s First Abolitionist: The
Political Philosophy of J. G. Eisen. Jahrbiicher fiir Geschichte Osteuropas, Neue Folge, 1991, Bd. 39,
H. 2, pp. 161-176. Pieejams: http://www.jstor.org/stable/41048579 [aplikots 09.06.2015.]. Turklat tiesi
R. Bartlets sarakstijis plasu ievadu un pievienojis komentarus Eizena rakstu krajumam. Sk.: Johann
Georg Eisen (1717-1779): Ausgewdhlte Schriften: deutsche Volksaufklarung und Leibeigenschaft im
Russischen Reich. Herausgegeben von Roger Bartlett und Erich Donnert. Marburg: Verlag Herder-
Institut, 1998, ISBN 3-87969-266-1.
Melkisis, E. Pirmas kritiska atzinas pret dzimtbitniecisko iekartu Latvija 18. gs. otraja pusé. No: LVU
Zinatniskie raksti. 146. s&j., 1971, 193.-206. lpp.; Me]kisis, E. “Dabisko tiesibu” doktrina un politiska
doma Latvija 18. gs. otraja pusé. No: LVU Zindtniskie raksti. 207. s&j., 1974, 103.-118. Ipp.; Mel kisis, E.
Social'no-ekonomicheskoe soderzhanie projektov I. G. Ejzena. Latvijas PSR Zinatnu Akadémijas
Vestis / Izvestija Akademiji Nauk Latvijskoj SSR, 1974, Nr. 2 (319), pp. 37-43.
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darbibu ir vérsta ties$i uz vina dzimtbusanas iekartai veltito kritiku. Tadeé] raksta
autore koncentrésies uz Eizena darbos iztirzato visparigako tému analizi, t. i., jau-
tajumiem par valsts mérki un lidzekliem $1 mérka sasnieg$anai, par pareizu valsts
satversmi un gudriem likumiem, ka ari apskatis Eizena dabisko tiesibu izpratni.

1. J. G. Eizena dzives gajums

J. G. Eizens ir dzimis 1717. gada 19. janvari Polzingené (Frankonija, Vacija) ma-
citaja Gotfrida Eizena (Gottfried Eisen) gimené. Pirmo skolo$anu vin$ sanéma majas
no sava téva un mates Elizabetes Déderleinas (Elisabeth Ddderlein). Zéna izglito$ana
iesaistijas arl vina veconkulis Johans Aleksandrs Déderleins (Johann Alexander Dé-
derlein, 1675-1745). 1737. gada marta J. G. Eizens imatrikuléjas teologijas studijam
Jénas Universitaté. Vins apmekléja lekcijas tados studiju kursos ka morale, baznicas
vésture, kanoniskas tiesibas, eksegéze, homilétika, logika, metafizika, matematika,
fizika, statistika, kameralzinatne, medicina un botanika.” Paraléli studijam Eizens
stradaja par skolotaju Jénas priekspilsétas nabadzigo skola, nonakot hernhatiesu un
piétisma uzskatu ietekmé. Péc tris ar pusi gadu ilgam studijam 1740. gada vin$ at-
griezas majas ar noliaku sakt kalpot macitaja amata, tomér $i iecere neistenojas, un
Eizens 1741. gada izceloja uz Livoniju.'’ Taja laika Vacija klidu$as runas par Livoniju
ka leiputriju, kura, stradajot pie dizciltigajiem par majskolotaju, var nopelnit lielu
naudu. Eizena sakotnéjais nodoms, aizbraucot uz Livoniju, bija iegut nepiecie$amos
finangu lidzeklus, lai vélak varétu apcelot Eiropu.'!

Pirmos cetrus gadus Eizens stradaja par majskolotaju krona muiza Avinurmé
(Livonijas provinces ziemelaustrumos), pasniedzot stundas latinu un francu valoda,
matematika un zimés$ana. 1745. gada vin$ piekrita piedavajumam ienemt macitaja
amatu Tormas un Lohusu draudzé.”? Torma Eizens nokalpoja gandriz 30 gadus. To-
mér vins bija spiests o amatu atstat un 1775. gada pavasari devas uz Péterburgu,
kur kadu laiku praktizéja medicinu. Taja pasa gada vins sanéma uzaicinajumu klat
par luteranu draudzes macitaju Terespolé, Lietuva.”” Dodoties caur Kurzemes her-
cogisti, Eizens sanéma hercoga Pétera Birona ieldgumu un palika Jelgava ka hercoga
darzu parzinis (atbilstosi citam zinam ka hercoga padomnieks saimnieciskos jauta-
jumos). 1776. gada augusta hercogs iecéla Eizenu par Pétera akadémijas (Academia
Petrina) goda profesoru ekonomija, atbrivojot vinu no lekciju lasi$anas. Tomeér jau
tikai péc gada savu socialo un teologisko uzskatu dél Eizens bija spiests pamest arl
$o amatu." 1778. gada vins devas atpaka] uz Péterburgu, cerot ienemt atbrivojusos

° Donnert, E. Agrarfrage und Aufkldrung in Lettland und Estland: Livland, Estland und Kurland im 18.

und beginnenden 19. Jahrhundert. Frankfurt am Main: Peter Lang, 2008, ISBN 978-3-631-57021-0,
S.71.

10 Johann Georg Eisen (1717-1779): Ausgewihlte Schriften: deutsche Volksaufklirung und Leibeigen-
schaft im Russischen Reich. Herausgegeben von Roger Bartlett und Erich Donnert. Marburg: Verlag
Herder-Institut, 1998, ISBN 3-87969-266-1, S. 4.

"' Notizen zur Kirchenweihe (1766). No: Johann Georg Eisen (1717-1779): Ausgewdhlte Schriften:
deutsche Volksaufklirung und Leibeigenschaft im Russischen Reich. Herausgegeben von Roger Bartlett
und Erich Donnert. Marburg: Verlag Herder-Institut, 1998, ISBN 3-87969-266-1, S. 111.

2 Ibid,, S. 111, 112.

Stepermanis, M. J. G. Eizens un vina darbi par dzimtbusanas atcelSanu Vidzemé. Riga: Latvijas

véstures skolotaju biedriba, 1934, 7., 8. Ipp.

Stradins, ]. Zinatnes un augstskolu sakotne Latvija. Riga: Latvijas véstures institGta apgads,

2009, ISBN 978-9984-824-13-0, 266. lpp.; Ideju vésture Latvija: no pirmsakumiem lidz XIX gs.

90. gadiem. Antologija. Sast. un zin. red. E. Buceniece. Riga: Zvaigzne ABC, 1995, ISBN 9984-560-

39-2, 237. Ipp.; Johann Georg Eisen (1717-1779): Ausgewéhlte Schriften: deutsche Volksaufklarung

und Leibeigenschaft im Russischen Reich. Herausgegeben von Roger Bartlett und Erich Donnert.

Marburg: Verlag Herder-Institut, 1998, ISBN 3-87969-266-1, S. 10, 11.
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Livonijas generalsuperintendanta amatu. Kad tas neizdevas, Eizens pienéma sava
ilggadéja labvéla grafa Zahara Cerniseva piedavajumu klat par vina muizas virspar-
valdnieku Jaropolska, netalu no Maskavas. Tur vin$ ari miris 1779. gada 4. febru-
ari - 62 gadu vecuma.”

2. J. G. Eizena sabiedriska darbiba apgaismibas laikmeta konteksta

J. G. Eizena publicistiska darbiba aizsakas 18. gs. vid@, un vina intere$u loks bija
plass — darzkopiba, augu un saknu kaltésanas metodes, baku potéSanas panémieni
un vél dazi citi praktiskas medicinas jautajumi, dzimtbusanas institata socialeko-
nomiskas ietekmes analize, pareizas valsts saimnieciskas iekartas definé$ana, ka ari
teologijas jautajumi. Latviesu vésturnieks H. Strods Eizenu pieskaita pie agrinajiem
apgaismotajiem un vina sabiedriski politiskaja darbiba saskata tris galvenos darbi-
bas virzienus: socialekonomiskas dzives reformésana, zemkopibas un lopkopibas
pilnveido$ana un uzlabo$ana, ka arl méginajumi parveidot sabiedribas garigo dzi-
vi.!® R. Bartlets uzsver, ka Eizens bija pirma persona Krievijas impérija, kas izstrada-
ja sistémisku dzimtbaganas kritiku un aktivi iestajas par dzimtlauzu emancipaciju.”
E. Donnerts Eizenu raksturo ka zemnieku atbrivosanas celmlauzi Krievija, tautas
apgaismotaju, socialvésturnieku un agrarvésturnieku.'® Savukart akadémikis Janis
Stradins$ izmanto tadus apziméjumus ka ekonomikas, medicinas un lauksaimnieci-
bas jauninajumu rosinatajs.'® Visprecizakais un ari isakais jédziens, ko var attiecinat
uz Eizenu vina sabiedriskas darbibas konteksta, ir “apgaismotajs”.

DaudziJ. G. Eizena pétnieki uzsver vina interesi par kameralzinatni un tas ietek-
mi uz Eizena sabiedriski politiskajiem uzskatiem. M. Stepermanis un R. Bartlets §is
ietekmes saknes saista ar Eizena studijam Jénas Universitaté, kura lekcijas kameral-
zinatné saka lasit 1734. gada.?

Liela méra kameralzinatne ir ta, kas caurauz Eizena uzskatus par valsti un li-
kumiem, tadé] nepieciesams pievérsties tai nedaudz tuvak. Kameralzinatnes ka-
tedras Vacijas universitatés saka dibinat 18. gs. pirmaja pusé. Viena no pirmajam
bija Halles Universitaté saskana ar Prusijas karala Fridriha Vilhelma I 1727. gada

=«

rikojumu nodibinata “ekonomijas, policijas un kamerallietu” katedra. Pirmais to
15 Gailite-Mikelsone, A. Janis Georgs Eizens un 18. gadusimtena latvju zemnieka raksturojums.
Izglitibas Ministrijas Ménesraksts, 1926. Februaris, Nr. 2, 144. Ipp.; Johann Georg Eisen (1717-1779):
Ausgewihlte Schriften: deutsche Volksaufklirung und Leibeigenschaft im Russischen Reich.
Herausgegeben von Roger Bartlett und Erich Donnert. Marburg: Verlag Herder-Institut, 1998,
ISBN 3-87969-266-1, S. 11; Rabota I. G. Jejzena. Ponjatie uchenija o treh razlichnyh konstitucijah
(sostojanijah) zhitelej gosudarstva: uchebnyj material dlja studentov istorikov i juristov. Perevod s
nemeckogo. Riga: Latvijskij Universitet, 1991, s. 13.

Rabota I. G. Jejzena. Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej
gosudarstva: uchebnyj material dlja studentov istorikov i juristov. Perevod s nemeckogo. Riga:
Latvijskij Universitet, 1991, s. 13.

17" Bartlett, R. Russia’s First Abolitionist: The Political Philosophy of J. G. Eisen. Jahrbiicher fiir Geschichte
Osteuropas, Neue Folge, 1991, Bd. 39, H. 2. Pieejams: http://www.jstor.org/stable/41048579 [aplikots
09.06.2015.], pp. 161-176, 161.

Donnert, E. Agrarfrage und Aufkldrung in Lettland und Estland: Livland, Estland und Kurland im 18.
und beginnenden 19. Jahrhundert. Frankfurt am Main: Peter Lang, 2008, ISBN 978-3-631-57021-0,
S. 70.

Stradins, J. Zinatnes un augstskolu sakotne Latvija. Riga: Latvijas véstures institata apgads, 2009, ISBN
978-9984-824-13-0, 266. Ipp.

Stepermanis, M. J. G. Eizens un vina darbi par dzimtbuasanas atcel$anu Vidzemé. Riga: Latvijas véstures
skolotaju biedriba, 1934, 3. lpp.; Bartlett, R. Russia’s First Abolitionist: The Political Philosophy of
J. G. Eisen. Jahrbiicher fiir Geschichte Osteuropas, Neue Folge, 1991, Bd. 39, H. 2. Pieejams: http://
www.jstor.org/stable/41048579 [aplikots 09.06.2015.], pp. 161-176, 165.
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ienéma jurists Simons Péters Gasers (Simon Peter Gasser, 1676-1745), kurs tiek uz-
skatits par $is zinatnes celmlauzi. Par ievérojamiem kameralzinatnes parstavjiem
tiek atziti ari Justus Kristofs Ditmars (Justus Christoph Dithmar, 1677-1737), jurists
Johans Heinrihs Gotlobs fon Justi (Johann Heinrich Gottlob von Justi, 1717-1771)*
un jurists Jozefs fon Sonnenfels (Joseph von Sonnenfels, 1732-1817). J. K. Ditmars
par kameralzinatnes uzdevumu izvirzija valsts ienakumu palielinaganai nepiecie-
$amo lidzeklu atklaganu un tadu sabiedrisko labumu uzturésanas, uzlabo$anas un
lietoanas veidu, lai katru gadu valsti veidotos sabiedrisko labumu parpalikums.?
Kameralisms tiek uzskatits par merkantilisma paveidu, un ekonomikas vésturé to
definé ka zinatni par nodoklu iekasé$anu un nodoklu téré$anu valsti, par prioritara-
jiem izdevumiem atzistot valsts, galma un armijas izdevumus, ka ar ieguldijumus
infrastruktira un iedzivotaju atrazo$ana.”® Tomér ta ir saSaurinata §is zinatnes iz-
pétes objekta interpretacija. Kameralzinatnés ir sapludinatas divas lielas apak$noza-
res — ekonomija un policija. Sis divas nozares var noskirt divéjadi: 1) par kritériju
izmantojot attiecigas nozares mérki — individuala vai visparéja labklajiba, 2) par kri-
tériju izvirzot materialas labklajibas sasnieg§anas uzdevumu vai noteiktas parvaldes
isteno$anu.?* Pareizas parvaldes isteno$ana kameralzinatnés tiek konstruéta saska-
na ar policejiskas valsts (apgaismotas monarhijas) izpratni, tatad runa nav tik daudz
par pareizu likumu radi$anu, bet gan drizak par pareizu, t. i., uz visparéjo labklajibu
vérstu, valsts parvaldes faktisko ricibu. Si konceptuala apgaismotas monarhijas ie-
tvara izmanto$ana nozimé ari to, ka valsts varas kompetence nekada veida netiek
ierobezota un valsts var regulét jebkuras sabiedriskas attiecibas. Tadé] ari tik plass ir
kameralzinatnés aptverto jautajumu loks - tai skaita demografija, religija, izglitiba,
lauksaimnieciba u. c. Sada pieeja valsts lomai tikai atspogulo Vacijas 17. un 18. gs.
dabisko tiesibu teorijas — Samjuela Pufendorfa (Samuel Puffendorf, 1632-1694) ma-
cibu par pienakumiem, Gotfrida Vilhelma Leibnica (Gottfried Wilhelm Leibnitz,
1646-1716), Kristiana Tomazija (Christian Thomasius, 1655-1728) un Kristiana Vol-
ta (Christian Wolff, 1679-1754) macibas. Turklat H. Strods atzinis, ka Eizens filozo-
fiska zina atradies tiesi K. Volfa uzskatu ietekmeé.?®

Vacijas apgaismibas laikmeta tiesibu filozofijas debatés par valsti var saskatit di-
vus konkuréjosus stravojumus: etatiski kolektivisko, kuru parstavéja G. V. Leibnics
un vina sekotaji (ari K. Volfs un vélak ari Johans Fihte), un liberali individualistis-
ko, kuru aizstavéja Imanuels Kants un vina sekotaji. Diskusiju centralais jautajums
bija par valsts mérki un ta sasnieg$anas iespéjam - vai tas paredz visparéja labuma
(perfekcijas) nodro$inasanu, aktivi reguléjot visas sabiedriskas aktivitates, vai ari
brivibas garanté$anu, aizsargajot katra individa brivibas aréjo sféru no valstiskas
iejauk$anas (nodrosinot individam iespéju rikoties spontani). K. Volfs aizstavéja

21 R. Bartlets Eizenu salidzina tiesi ar J. H. G. Fon Justi. Sk.: Bartlett, R. Russia’s First Abolitionist: The
Political Philosophy of J. G. Eisen. Jahrbiicher fiir Geschichte Osteuropas, Neue Folge, 1991, Bd. 39,
H. 2. Pieejams: http://www.jstor.org/stable/41048579 [aplikots 09.06.2015.], pp. 161-176, 172, 173.
Tribe, K. Cameralism and the Science of Government. The Journal of Modern History, 1984. June,
Vol. 56, No. 2. Pieejams: http://www.jstor.org/stable/1879090 [aplikots 09.06.2015.], pp. 263-284,
263, 264.

2 Krilovs, L. Ekonomiskas domas retrospekeija. Riga: RTU izdevnieciba, 2014, ISBN 978-9934-10-529-
6,17. Ipp.

Tribe, K. Cameralism and the Science of Government. The Journal of Modern History, 1984. June,
Vol. 56, No. 2. Pieejams: http://www.jstor.org/stable/1879090 [apliikots 09.06.2015.], pp. 263-284,
265, 266.

Rabota I. G. Jejzena. Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej
gosudarstva: uchebnyj material dlja studentov istorikov i juristov. Perevod s nemeckogo. Riga:
Latvijskij Universitet, 1991, s. 13.
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valsts aktivu darbibu ekonomikas regulésana, lai nodrosinatu laimi un labklajibu
sabiedriba, vin$ atbalstija aizbildnieciskas valsts modeli apgaismota absolatisma
forma.?® Vins$ bija parliecinats, ka pilsoni, atstati sava vala, par sabiedribas labumu
neriipésies un tikai valdiba sp&j nodrosinat pavalstnieku laimi. Pilsonu audzinasa-
na, gimenes dzive un visas citas attiecibas ir janodod valsts gadiba, kuras mérkis ir
aizsargat sabiedrisko dro§ibu un labklajibu.?” Jauzsver, ka §is tiesibu filozofijas no-
virziens, kas pauz intervences valsts jeb etatisma uzskatus, ir ta filozofiska baze, uz
kuras 19. gs. otraja pusé saka veidoties sociali atbildigas valsts princips. Turklat par
sociali atbildigas valsts idejas pamatlicéju tiek atzits Lorencs fon Stains (Lorenz von
Stein, 1815-1890),® kur$ vienlaikus tiek ari pieskaitits pie redzamakajiem kameral-
zinatnes parstavijiem.?

18. gadsimta vida Eizens uzsaka darbu par “jaunu kameralo sistému”, kura liela
uzmaniba tika veltita dzimtbu$anas institata kritikai.*® 1751. gada® vin$ uzrakstija
pirmo $ada rakstura darbu “Pieradijums, ka tada zemnieku iekarta, kad zemnieks
ir tadéjadi sava kunga pavalstnieks, ka tam vina lauku majas pieder ka mantojams
privatipadums, ne tikai kungam daudz izdevigak, bet visparigi ir vienigais pamats,
uz kura balstoties valsts var klat visa pilniba tik ziedo$a, cik to visparigi atlauj ze-
mes dabiskais raksturs, kurpretim zemnieku dzimtbusana ir augstaka meéra kaitiga

tiklab kungam, ka valstij”.** Tam sekoja 1764. gada publicétais apceréjums “Livo-

nijas patriota apraksts par dzimtba$anu un tas ievieSanu Livonijas zemniekiem”,*

1767. gada sarakstitais traktats “Maciba par valsts iedzivotaju tris dazadam

% Moggach, D. Freedom and Perfection: German Debates on the State in the Eighteenth Century.

Canadian Journal of Political Science / Revue canadienne de science politique, 2009. December, Vol. 42,
No. 4. Pieejams: http://www.jstor.org/stable/27754541 [aplakots 09.06.2015.], pp. 1003-1023, 1004~
1006; Kozlihin, I, Poljakov, A., Timoshina, E. Istorija politichestkih i pravovyh uchenij. Uchebnik.
Sankt-Peterburg: Izdatel'skij dom Sankt-Peterburgskogo gosudarstvennogo universiteta, 2007, ISBN
5-9645-0071-4, s. 128, 129.
27 Lejins, P. Tiesibu filozofija. Riga: [b. i.], 1940, 66. Ipp.
% Latvijas Republikas Satversmes komentari. Ievads. I nodala. Visparéjie noteikumi. Autoru kolektivs
prof. R. Baloza zinatniska vadiba. Riga: Latvijas Véstnesis, 2014, ISBN 978-9984-840-33-8, 212. Ipp.
» Stucka, A. Administrativas tiesibas. Riga: Juridiska koledza, 2006, ISBN 9984-9664-8-8, 13. Ipp.;
Tribe, K. Cameralism and the Science of Government. The Journal of Modern History, 1984. June,
Vol. 56, No. 2. Pieejams: http://www.jstor.org/stable/ 1879090 [aplukots 09.06.2015.], pp. 263-284, 283.
Rabota I. G. Jejzena. Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej
gosudarstva: uchebnyj material dlja studentov istorikov i juristov. Perevod s nemeckogo. Riga:
Latvijskij Universitet, 1991, s. 7.
Latvie$u izcelsmes vacu vésturnieks Georgs Zake (Georg Sacke, 1902-1945) uzskatija $ada
M. Stepermana piedavato datéjumu par kladainu un minéja virkni pieradijumu tam, ka $is Eizena
darbs ir tapis, agrakais, 50. gadu vidd, bet visticamak tikai 18. gs. 60. gados. Sk.: Sacke, G. Zur
Chronologie der literarischen Wirksamheit Pastor Eisens. Jahrbiicher fiir Geschichte Osteuropas, 1941,
Jahrg. 6, H. 1. Pieejams: http://www.jstor.org/stable/41041245 [aplikots 09.06.2015.], S. 85-91, 87.
Stepermanis, M. J. G. Eizens un vina darbi par dzimtbtsanas atcel$anu Vidzemé. Riga: Latvijas véstures
skolotaju biedriba, 1934, 13. lpp.; Darba nosaukums originalvaloda ir $ads: “Beweis dap diejenige
Verfassung des Bauern, wenn selbiger seniem Herrn als ein Eigentiimer von seniem Bauernhof
untertan ist, der einzige Grund sei, worauf alle mogliche Gliickseligkeiten eines Staats gebauet werden
kann: die Leibeigenschaft hingegen fiir die erste Ursache von aller Unvollkommenheit in derselben
gehalten werden konne” No: Johann Georg Eisen (1717-1779): Ausgewdhlte Schriften:deutsche
Volksaufkldrung und Leibeigenschaft im Russischen Reich. Herausgegeben von Roger Bartlett und
Erich Donnert. Marburg: Verlag Herder-Institut, 1998, ISBN 3-87969-266-1, S. 123.
Eines Livldndischen Patrioten Beschreibung der Leibeigenschaft, wie solche in Livland tiber die
Bauern eingefithret ist. No: Johann Georg Eisen (1717-1779): Ausgewdhlte Schriften:deutsche
Volksaufklirung und Leibeigenschaft im Russischen Reich. Herausgegeben von Roger Bartlett und
Erich Donnert. Marburg: Verlag Herder-Institut, 1998, ISBN 3-87969-266-1, S. 219-237.
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satversmém”** un ka pédéjais 1777. gada Jelgava pasa izdotaja zurnala “Filantrops”

publicétais “Sistematisks apceréjums par valsts saimniecibas pamatsatversmi”.*

Autore $aja raksta lielakoties analizés pédéjos divus no minétajiem Eizena darbiem,
lai atklatu vina izpratni par valsts mérkiem un to sasnieg$anas lidzekliem, ka ari
dabisko tiesibu un likumu savstarpéjam attiecibam.*

3. J. G. Eizens par valsts mérki un uzdevumiem

J. G. Eizena uzskati par valsti un likumiem sistémiski izklastiti 1777. gada pub-
licétaja “Sistematiskaja apceréjuma par valsts saimniecibas pamatsatversmi”. Darba
sakuma vin$ defingjis savu uzdevumu - raksturot vienigo patieso valsts saimnieci-
bas planu. Zimigi, ka Eizens par valsts satversmi runa kategorijas “patiess — nepa-
tiess”, tadéjadi sapludinot esamibas sféru ar jabutibu.

Saja aspekta Eizena uzskati sasaucas ar fiziokratu skolu,?” kas par savu meérki
izvirzija matematiski precizas un noteiktas socialas zinatnes (ekonomikas) radisa-
nu - racionalas sistémas atklasanu, patiesibu deducéjot no visparigiem iedzimtiem
principiem. Tadé] francu fiziokratu skolas pamatlicéjs Fransua Kené (Frangois Qu-
esnay, 1694-1774) un vina piekritéji savu socialo zinatni ciesi sasaistija ar dabiska-
jam tiesibam, dazreiz padarot tas par dabas likumu sastavdalu, dazreiz tas abas pat
identificgjot. Dabiskas tiesibas Kené iedalija divas lielas grupas: fizikas likumos un
morales likumos. Fizikas likumi ir paredzéti, lai noteiktu cilvékiem visizdevigako
dabisko lietu gaitu. Tie ir likumi, kas regulé zemkopibu, lopkopibu, labumu sadali,
tirdzniecibas un industrijas darbibu. Godpratigi sekojot Siem likumiem, sabiedribai
tiks nodrosinati vislielakie iespéjamie materialie labumi. Kené ari atzina, ka cilvéks
ir brivs $o likumus parkapt, tau materiala zina tas vinam butu loti neizdevigi.”®
3 Lehrbegriff der drei verschiedenen Verfassungen der Bewohner eines Staats, so auf das
Bauernlandeigentum, auf den Zeitpacht und auf die Leibeigenschaft des Bauern gegriindet sind,
Wiefern in selbigen die erste Ursache von dem bluhenden oder schlechten Zustande eines Staats
entdecket werden kann. No: Johann Georg Eisen (1717-1779): Ausgewdhlte Schriften: deutsche
Volksaufkldrung und Leibeigenschaft im Russischen Reich. Herausgegeben von Roger Bartlett und
Erich Donnert. Marburg: Verlag Herder-Institut, 1998, ISBN 3-87969-266-1, S. 245-286; Jejzen, I. G.
Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej gosudarstva, kotorye osnovany
na krest'janskoj zemel'noj sobstvennosti, na usadebnoj arende i na krepostnom prave, poskol'ku v
nih mozhno otkryt' pervoprichinu cvetushhego ili plohogo sostojanija gosudarstva. V kn.: Rabota
I. G. Jejzena. Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej gosudarstva:
uchebnyj material dlja studentov istorikov i juristov. Perevod s nemeckogo. Riga: Latvijskij Universitet,
1991, s. 32-83.

Systematischer Entwurf von der Grundverfassung der Staatswirtschaft. No: Johann Georg Eisen
(1717-1779): Ausgewdhlte Schriften: deutsche Volksaufklirung und Leibeigenschaft im Russischen
Reich. Herausgegeben von Roger Bartlett und Erich Donnert. Marburg: Verlag Herder-Institut, 1998,
ISBN 3-87969-266-1, S. 495-518.

Autore pétijumam paraléli izmanto J. G. Eizena darbus trijas valodas: originalvaloda (Marburga
1998. gada rakstu krajuma ievietotos saceréjumus), Margera Stepermana latviesu valoda tulkotos
fragmentus un Edgara Melki$a redigéto “Macibas par valsts iedzivotaju trim dazadam satversmém”
tulkojumu krievu valoda, kas izdots Latvijas Universitaté 1991. gada.

Autore uzskata, ka, runajot par fiziokratu skolas ietekmi uz Eizena uzskatiem, japievérsas tiesi francu
fiziokratu skolai, jo hronologiski tas parstavju teorijas tika publicétas agrak, pieméram, “Ekonomikas
tabula” tika izdota 1758. gada - vél pirms Adama Smita darba par naciju bagatibas dabu un célopiem.
Lidz ar to maz ticams, ka Eizens biutu ietekméjies tie$i no A. Smita darba, kas tika izdots tikai
1776. gada, t. i, laika, kad Eizens jau bija sarakstijis darbus, veltitus gan dzimtbasanas kritikai, gan
trim dazadam valsts iedzivotaju satversmeém.

Neill, T. P The Physiocrats’ concept of Economics. The Quarterly Journal of Economics, 1949.
November, Vol. 63, No. 4. Pieejams: http://www.jstor.org/stable/1882137 [aplakots 09.06.2015.],
pp. 532-553, 535, 547.
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Vins$ uzskatija, ka dabiska kartiba nav mainama no arpuses, ta ir nemainiga un
muziga. Dabiskas kartibas sistéma sava vieta ir paredzéta ikvienam individam, kurs
lauj lietam iet savu gaitu un katram darit savas lietas (fran¢u valoda - laissez faire).
Politiskaja sféra pastav cilvéku iedibinata kartiba, kurai jaatbilst dabiskas kartibas
likumiem. Jebkada novirzisanas no dabiskas iekartas nenaktu par labu ne indivi-
dam, ne ari sabiedribai.*®

Rakstot par valsts mérkiem, Eizens definé vienu galveno mérki un ¢etrus no ta
izrietoSus seviskus mérkus. Visparéjas svétlaimes (allgemeine Gliickseligkeit) sa-
snieg$ana savstarpéjo attiecibu dazadiba ir galvenais mérkis - lai to sasniegtu, dau-
dzi cilvéki ir apvienojusies viena sabiedriba, viena kermeni (organisma) un viena
valsti. Eizens $eit nepievér$ uzmanibu valsts izcelSanas veidam un pamatojumam,
neko tuvak nepasakot par sabiedriska liguma esamibu un nozimi valsts pastave-
$ana. Ta vieta vins seviski uzsver dazadibas nozimi cilvéku savstarpéjas attiecibas,
tadéjadi ari noradot visparéjas svétlaimes sasnieg$anas celu. Uz to ir jatiecas nevis
caur cilvéku dazado interesu, vélmju vai vajadzibu unifikaciju (ka tas nereti ir rak-
sturigs socialistiskas tiesibu skolas parstavjiem), bet gan caur §is daudzéjadibas uz-
turéSanu un veicinasanu. Jo lielaka ir savstarpéjo attiecibu dazadiba sabiedriba, jo
vairak tiek nodarbinats, vingrinats un apskaidrots gars, jo lielaka un pilnigaka bas
$adai apskaidribai sekojo$a visparéja svétlaime.

Lai sasniegtu $o galveno mérki, valsts sev ir noteikusi vairakus seviskus apaks-
meérkus. No tiem pirmais paredz nodrosinat cilvékus ar nepiecieSamo, t. i., ar parti-
ku un apgérbu. Ja sabiedriba iestrégst $aja mérki un nevirzas talak, cilvéks dzivo, ti-
kai lai éstu un dzertu, palikdams primitiva stavokli. Tacu, ka Eizens uzsver, cilvéka
garam un miesai piemit spéja sasniegt pilnibu, cilvékam ir tieksme uz arvien lielaku
piepildijuma gtasanu. Tadé| otrais mérkis paredz klat apgaismotam (apskaidrotam),
izdailojot savu garu, sirdi un zemi. “Kas gan ir skaistaks par apgaismotu cilveku!”
sajusminas Eizens.** No $adas izdailo$anas (Verschinerung — vacu val.) valsts iegiis
zinaganas, izveicibu, labus tikumus un labu gaumi, ka ari godu, parpilnibu, bagati-
bu, varu, értibas un greznibu - visu skaisto, noderigo un patikamo. Eizens sniedz
diezgan detalizétu un garu to lietu uzskaitijumu, kuras $adai izdailo$anai butu ja-
izpauZas, pieméram, édienos un dzérienos, apgérba, darzos un parkos, laukos un
plavas, ékas, tiltos, ratos un kugos, kanalos un dikos u. tml. Seviski svarigi ir iz-
veidot attiecigas iestades tiem laudim, kuriem ir nepieciesama valsts palidziba. Ka
piemérus Eizens min patversmes invalidiem, nabagiem un atradeniem, sabiedriskas
slimnicas, krajkases atraitném un nabagiem, nabadzigo skolas u. tml. Pie otra mér-
ka vins ari pieskaita labu un gudru likumu ieviesanu, kas daritu godu cilvécei. Tais-
nigums ir janodrosina bez vilcina$anas un lielam izmaksam. Policijai (die Polizei)
jabuat vérigai un japasarga no slepkavibam, laupisanam, zadzibam, ugunsgrékiem
un bistamiem dzivniekiem, ka ari jaseko lidzi veselibai, tiribai, értibam, pienema-
mam cenam utt. Jaieriko augstas un zemas skolas un tas jaatbalsta, jabavé baznicas,
un janodrosina tajas talantigi un taisnigi kalpotaji. Visi $ie pasakumi kopa izdailo
cilvéku un zemi, apgaismo laiku.*' Policijas jédziens $eit butu jasaprot plasak - ka
valsts parvalde vispar. 17. un 18. gs. Eiropas lielas monarhijas (pieméram, Prusija)

3 Krilovs, L. Ekonomiskas domas retrospekcija. Riga: RTU izdevnieciba, 2014, ISBN 978-9934-10-529-6,
48., 49. lpp.

1 Systematischer Entwurf von der Grundverfassung der Staatswirtschaft. No: Johann Georg Eisen
(1717-1779): Ausgewdhlte Schriften:deutsche Volksaufkldrung und Leibeigenschaft im Russischen
Reich. Herausgegeben von Roger Bartlett und Erich Donnert. Marburg: Verlag Herder-Institut, 1998,
ISBN 3-87969-266-1, S. 496.

1 Ibid.
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valsts labklajibu centas sasniegt galvenokart ar plasi attistitu policejisku darbibu.
Tade] ari $adas valstis tiek déveétas par policejiskam valstim. Tajas pastav daudz reg-
lamentu un instrukciju, kas regulé administracijas darbibu. Sos normativos aktus
var atzit par masdienu administrativo tiesibu pirmsakumiem, un attiecigi ar1 18. gs.
rodami administrativo tiesibu zinatnes pirmsakumi, kas taja laika tika ietverti poli-
cejiskas zinatnes lauka.*?

Par tre$o valsts meérki Eizens izvirza aizsardzibu. Vins$ raksta, ka javeic nepie-
cieSamie nocietinaganas pasakumi visa zemé un pilsétas un jauztur karaspéks, lai
valsts batu spéjiga sekmigi cinities ar saviem ienaidniekiem. Ceturtais mérkis pa-
redz jedzivotaju (Bevélkerung) augstas nozimibas atzisanu un ievérosanu, jo no vinu
vidus nak gan darba rokas, gan karaviri, ka ari apdavinati laudis un géniji.*’ Ceturto
meérki Eizens ir formuléjis, it ka distancéjoties no tautas un lakojoties uz iedzivo-
tajiem no augstakim - valdnieka pozicijam. Si pozicija ilustré Eizenam raksturigo
kameralzinatnes perspektivu, kas tada pasa veida ir redzama ari vina dzimtbasanas
atcel$anas argumentacija. Kameralisti dzimtbtisanas institatu noraidija tiesi ta sa-
biedriskas disfunkcionalitates dél, un nevis tadél, ka tas baitu pretruna dabiskajam
tiesibam vai cilvéka cienai.** Kameralzinatne ka tada primari tika adreséta tiesi
Vacu nacijas Svétas Romas impérijas protestantiskajiem valdniekiem.*” 17. gs. jau
bija nostiprinajusies parlieciba, ka nav bagata valdnieka bez bagatas tautas. Tatad sa-
biedribas labklajibas cel$ana ir izdeviga valdniekam, un tapéc ari tika attistita vesela
zinatne par to, ka valsti padarit varenaku un plaukstosaku.*® Eiropas monarhijas
laika no 17. gs. lidz 19. gs. pastavéja prieksstats par valsts un sabiedribas noskirsa-
nu - valsts ir varas Istenotaja, bet sabiedriba ir §is varas adresats. Valsti iemiesoja
tas valdnieks, bet sabiedribu - tauta ka pilsonu kopums. Sada sistéma valsts varéja
vienpuséji lemt par pilsonu laimi un cieSanam. Savukart pilsoniem padoto statusa
praktiski nebija iespéjams nekada veida ietekmét pasu valsti.*”

Péc valsts mérku raksturo$anas ka nakamo jautdjjumu Eizens apceréjuma par
valsts saimniecibu apskatija lidzeklus, ar kuriem $os meérkus var sasniegt. Par gal-
veno valsts mérku sasniegSanas veidu vin$ atzina atbilstosas satversmes ievieSanu.
Eizens gan dabu, gan valsti salidzinaja ar pulkstena mehanismu, kur§ funkcioné
tikai tadel, ka ta atseviskas dalas ir savstarpéji pareizi izkartotas. Ties$i §ada pareiza
atseviS$ku detalu mijiedarbiba pieskir pulkstenim ta mehanisko dzivibu. Ari pasas
dabas spéks pastav noteikta tas sastavdalu kopiba. Tapat ari valsts savus mérkus
varés sasniegt tikai tad, ja tas iedzivotaji atradisies pareizas savstarpéjas attiecibas,

2 Dislers, K. Ievads administrativo tiesibu zinatné. Riga: Tiesu namu agenttira, 2002, ISBN 9984-671-31-3,
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tadéjadi izveidojot organisku veselumu.*® Savukart valsts seviskie mérki var tikt uz-
skatiti par $1 organisma dzivibas funkcijam, kas tiek istenotas atbilstosas uzdevumu
(darbu) dalisanas rezultata.*’

Valsts uzdevumi ir savstarpéji strikti janodala. Katra uzdevuma izpildei jaizvei-
do atbilstosa sistéma, un ta japadara péc iespéjas pilnigaka, lai neka batiska netrik-
tu. Pretéja gadijjuma dala iedzivotaju nespés sekmigi pildit savu uzdevumu, nelab-
veéligi ietekmeéjot jau visas valsts dzivi. Seviski svarigi ir katram iedalit savu darbu
un nodro$inat, lai neviens nejauktos cita darbos. Nav pielaujams, ka valsts locekli
stavétu cits citam cela un savstarpéji pretdarbotos, radidami iek$éjas nekartibas.
Istenojot striktu darbu dali$anu, valsts padara visus savstarpéji atkarigus un nepie-
cieSamus - valsts veselums tiek saglabats.”® Secinams, ka Eizena piedavata iekarta
paredzéja sabiedribas funkcionalu diferenciaciju, lai sekmigak varétu virzities uz
visparéjo labumu.!

Eizens uzsvéra, ka ikkatram darbam janodrosina savs daritajs, turklat visa pil-
niba - ta, lai vins varétu sekot dabiskai sevis milestibai (Selbstliebe) un visam savam
tieksmém, spéjam, izdevibam un liktenim. Tacu tapat arl jarapéjas, lai visi valsts
uzdevumi tiktu paveikti. Tas nozimé, ka to izpilde nevar tikt atstata tikai pasa da-
ritaja zina. Eizens pret principu “katram viram savu darbu” attiecas visnotal opti-
mistiski un ka risku nemaz neiztirzaja launpratigu brivibas izmanto$anas iespéju.
parliecinat cilvékus, ka vini savu darbu varés darit kaut vai visu mazu, ja vien to
vélésies. Drosibas sajita un parlieciba par ritdienu ir butisks priek$noteikums, lai
cilvéks savu uzdevumu pilditu péc labakas sirdsapzinas. Tas ir ari viens no galve-
najiem argumentiem, kapéc Eizens prieksroku deva zemes apstradei uz mantojamas
lieto$anas tiesibu (apaks$ipasuma), un nevis uz nomas liguma pamata.

Eizens piedavaja visus valsts uzdevumus klasificét atkariba no to dazada rak-
stura. Viena klasé ieklaujami tie uzdevumi, kuru parvaldisana notiek lidzigos ap-
staklos un kuri ietver 1idzigu audzinasanu, domasanu un dzivesveidu. Nakamais
solis paredz klasés sagrupétos uzdevumus sadalit starp visiem valsts iedzivotajiem,

8 Par organiskas skolas izveido$anu gan var runat nedaudz vélak - par tas pamatlicéju tiek uzskatits vacu
idealisma parstavis Fridrihs Vilhelms Jozefs Sellings (1775-1854). Sellinga macibas galvenais princips
ir objektivais saprats jeb absolatais sakums, kas sevi ietver divas absoltitas potences — realo (dabu) un
idealo (garu). Gars ir neredzama daba, bet daba ir redzams gars. Absoliti idealais un absolati realais
un vésturé. Veésture, tapat ka daba, ir absolata principa pakapeniska izveido$anas un aréja izpausme.
Tadél gan daba, gan vésture ir padota nepieciesamiem un nemainigiem attistibas likumiem. Vésture
nav cilvéka kaislibu un vélmju rezultats, bet gan vispasaules saprata atspogulojums un dieviska
gara muzigais posms. Valsts, bidama vispilnigaka pasaules vésturé, ir ari ideala daba, dziva dala no
absoluta - organisms. Vina digst, iesaknojas un dzen atvases, tapat ka stads. Valsti nevar uzskatit tikai
par lidzekli kada meérka sasnieg$anai, vienalga, vai $§is mérkis tiek saskatits ieks visparéjas labklajibas
sasnieg$anas, sociala instinkta apmierinasanas vai brivu batnu mieriga kopdzivé. Katrai istai valstij
jabat absolata organisma konstrukcijai. Vésturiska procesa pamatraksturs pastav nepieciesamibas un
brivibas harmonija. Visam nepiecie$amajam jabiit brivam, bet visam brivajam - nepieciesamam. Sis
harmonijas aréjais organisms tad ari ir valsts — ta ir brivs objektivs organisms. No: Lejins, P. Tiesibu
filozofija. Riga: [b. i.], 1940, 85., 86. Ipp.
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attiecigi veidojot dazadas kartas. Ta tiek izveidots cilvéka kermenim lidzigs orga-
nisms, kas rada savstarpéji atkarigu vajadzibu sistému. Sadi veidota iekarta pieskir
valstij gan dzivibu, gan ari veselibu. Parvaldes pienakums ir sekot lidzi dzivibas
funkciju darbibai (valsts uzdevumu izpildei), lai ar gudru likumu palidzibu uzture-
tu un stiprinatu valsts organismu.”” Lai ar1 Eizena piedavata valsts iekarta ir balstita
uz dabiskajam tiesibam, ta pati par sevi pastavét nevar — ir nepiecieS$ama valsts, kas
$o iekartu uztur un garanté tas pienacigu darbibu ilgtermina. Ari Saja aspekta Eize-
na uzskati sakrit ar kameralistu redzéjumu. Ievérojamais 18. gs. kameralzinatnes
parstavis Prasija J. H. G. fon Justi skaidroja, ka Dievs dabiskas tiesibas ir devis, lai
saglabatu cilvéku dzimtu, tacu, lai sasniegtu laimi, Dievs cilvékam pieskiris sapra-
tu. Tapéc ari cilvekam ir jastrada un aktivi jadarbojas, lai sasniegtu svétlaimi. Sadas
aktivitates izpausme ir valsts saimniecibas vadisana, kura istenojas cilvéka saprats.
Valstij nepietiek dot tikai atsevi$kas saimnieciskas dzives norades, bet tai pilniba
ir japarpem vadiba, jo tikai tada veida ir iespéjams piepildit cilvéku centienus péc
laimes.™

4. ). G. Eizens par pilsonisko satversmi un gudriem likumiem

1767. gada tapusaja “Maciba par valsts iedzivotaju tris dazadam satversmém”
Eizens ir uzmodelgjis tris dazadas valsts iekartas, nevienu tie$i nenosaucot par la-
bako, lai gan, lasot dazados satversmju aprakstus, nerodas ne mazakas $aubas par
labako no tam. Turpretim 1777. gada publicétaja “Sistematiskaja apceréjuma par
valsts saimniecibas pamatsatversmi” Eizens jau ties$i nosauca pilsonisko satversmi
par vienigo patieso iekartu.

Kopéja meérka (visparéjas svétlaimes) varda izdotie likumi, kas ir vérsti uz cilve-
ku savstarpéjas nepieciesamibas nodibinasanu un saskanosanu, veido konstitticiju
jeb kermena satversmi.’* Tatad Eizens jédzienus “konstiticija” un “satversme” lieto
ka visas tiesibu sistémas apziméjumu, nevis izprot tos formali - ka atsevisku nor-
mativo tiesibu aktu ar augstako juridisko spéku. R. Bartlets $os Eizena lietotos jé-
dzienus saprot ka socialekonomisko iekartu.” Ari raugoties no tiesibu véstures per-
spektivas, satversmes jédziens jaizprot plasak — ka tiesiski noteikumi un struktaras,
kas veido sabiedribu un nosaka tas politisko kartibu.”® Vél masdienas Vacijas tiesibu
zinatné konstiticija tiek saprasta ne tikai ka formals dokuments, bet ari ka karti-
bas instruments, kas politisko struktiru nosaka ar juridiskiem lidzekliem. Savu
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normativo raksturu pamatlikums dala ar citiem likumiem, tacu atskiras no tiem ar
gribu bat normu norma jeb likumiga pamatkartiba.*”

Eizens visus valsts uzdevumus iedala divas pamatklasés un attiecigi raksta ari
par divam iedzivotaju pamatkartam. Viena klasé ietilpst zemnieka vai cita zemes
apsaimniekotaja uzdevumi, otra — pilsétnieku vai tas kartas, kas dzivo pilsétas un
cietoks$nos, darbi.”® J. G. Eizens ir sastadijis tabulu, uzskaitot tas nodarbes, kas pa-
reiza pilsoniska iekarta ir nepiecieSsamas valsts mérku sasnieg$anai.”® Visi arodi ir
vérsti uz maizes iegusanu, cilvécisko pienakumu pildisanu, goda iemanto$anu vai
seko$anu savam vélmém. Eizens uzskaita pavisam vienpadsmit nodarbosanas sfe-
ras, no kuram katra dalas vél sikak vairakos konkrétos amatos. So J. G. Eizena sa-
stadito tabulu var uzskatit par profesiju klasifikatora 18. gs. versiju, kas atspogulo
ta laika tautsaimniecibas attistibas pakapi. J. G. Eizens ari piebilda, ka $ie nodar-
bosanas veidi atklaj virzienus, kuros cilvéks var darboties, lai sasniegtu péc iespéjas
lielaku piepildijumu, vienlaikus nesot péc iespéjas lielaku labumu visai sabiedribai
kopuma.

J. G. Eizens min $adas arodu sféras: 1) zinatnes (visparigas jeb filozofiskas un
seviskas zinatnes, to vida ari dabiskas tiesibas (Rechte der Natur), tiesibu zinibas
(Rechtsgelahrtheit) un valstszinatne (Staatskunde)), 2) valsts amati un dienesti,
3) zemkopiba, 4) majsaimnieciba (pieméram, istabenes, pavari, kurinataji u. c.),
5) darbs bez darbarikiem (pieméram, makleri, tirgotaji, bankieri u. c.), 6) skaistas
makslas (gramatu iespiedéji, gleznotaji, rékinasanas un rakstiSanas meistari, dejas
meistari u. c¢.), 7) mehaniskas makslas, 8) ar dzivnieku izcelsmes produkciju saisti-
tie arodi (vilnas un zida manufaktaras, adas un zvéradu apstradasana u. tml.), 9) ar
augu izcelsmes produkciju saistitie arodi (lina un kokvilnas manufaktaras, kokap-
strade), 10) ar mineralu apstradi saistitie arodi (derigo izraktenu ieguve un apstrade,
metalapstrade), 11) jauktie arodi, kas pieder vairakam sféram vienlaikus.

Zemniekus ]. G. Eizens atzist par valsts iedzivotaju galveno dalu, kas iegust
dabas davanas no pirmas rokas un tadéjadi apgada valsti ar visu vajadzigo un ne-
pieciesamo, ka arl nodrosina izejvielas visam, kas ir nepieciesams értibam, patika-
majam, skaistajam un aizsardzibai. Zemnieki ir pilsonu kartas pamats un kopa ar
to dod no savas parpilnibas ari kareivjus.® Savukart pilsoni (pilsétnieki) apstrada
lauksaimnieciba iegutas izejvielas, lai tas varétu izmantot értibai, patikamajam,
skaistajam un aizsardzibai. Turklat pilsoni gada par garu, sirdi, miesu un tiesibam,
kas ari ir nepiecieSsams parvaldei un aizsardzibai.®! Muiznieki patiesiba nemaz nav
seviska karta, bet pieder pie otras pamatkartas. Tie ir seviskos goda amatos iecel-
ti un lidz ar to dizciltibu ieguvusi pilsoni. Skaidribas labad gan turpmak runa bas
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par trim kartam, piebilst Eizens.®? Jauzsver, ka desmit gadus vélak publicétaja ap-
ceréjuma par valsts saimniecibas iekartu Eizens jau daudz noteiktak norada, ka
atbilstosi cilvéku nodarbosanas veidam un labakajiem laimigas satversmes pa-
raugiem ir tris kartas: zemnieki, pilsétnieki un diZciltigie (muiznieciba). Turklat
skaidrak ari ir raksturota muizniekiem piekritosa nodarbosanas - galma, kara,
valsts un diplomatiskais dienests, ka ari valsts parvaldes atvieglosana un zemnieku
“apak$parvaldi$ana”.®® Butiski ir uzsvért, ka zemniekam pieskirama briviba Eizena
izpratné nenozimé neatkaribas iegiiSanu no muiznieka un tiesu paklautibu valsts
varai. Ta vieta kungam ir pienakums parstavét sava apaksipasnieka personu attieci-
bas ar valsts varu. Zemnieks ir saistits ar zvérestu un atrodas kunga aizbildnieciba.**

Visa valsts laime ir atkariga no pienacigas triju kartu darbibas un savstarpéjas
sadarbibas. Sadas uz brivibu un ipagumu balstitas kartas pastav pilnigas valsts sa-
tversmes pamats. Jo kartas ir skaidrak attistitas, jo mazak viena nodarbojas ar citas
lietam un vairak dara sev piekrito$os uzdevumus, jo pilnvértigaka ir $ada iekarta.*
Eizens darba dalisanas sistému un tas nozimi virziba uz visparéjo labumu, skiet, ir
veidojis péc valsts varas daliSanas teorijas iek$éjas logikas. Abiem dalijumiem pama-
ta ir funkcionals uzdevumu noskirums, kura akcentéta neiejauksanas svesos dar-
bos. Tomér Eizena darba daliSanas sistéma nav ietverts kartu savstarpéjas kontroles
mehanisms, ta vieta tiek likta savstarpéja nepiecieSsamiba un sadarbiba. Lidz ar to
Eizena teoriju drizak var pielidzinat G. V. F. Hégela valsts varas vienotibas izpratnei.

Eizens uzsver, ka vina nodoms nebiit nav slavinat Platona idealo valsti. Pirmais
auglis, ko valsts iegist no tris kartu tiras attistibas, ir labs likumu stavoklis. Liku-
miem ir dubults mérkis: pirmkart, uzturét valsts konstitiiciju un tas pamatprincipus
(vienalga, vai tie batu labi vai slikti), otrkart — garantét katram individam vina tiesi-
bas, kas tam pienakas atbilstosi valsts satversmes principiem. Likumiem vienmeér ja-
bat atbilstosiem valsts konstittcijas principiem, jo viena kermeni nedrikst darboties
divas savstarpéji pretrunigas gribas.

Eizens noraida nepiecie$amibu piemérot romiesu tiesibas, jo nevar nemaz skaid-
ri saprast, uz kadiem konstitucionaliem principiem $is tiesibas ir balstitas. Ta vieta
gadijumos, kad likums kadu jautajumu vél nav noreguléjis, lietas jaizlemj brivi - péc
taisnibas un visparéja labuma (Liber ex aequs et bono), vienmer ievérojot valsts sa-
tversmi. Tada veida piepemti lémumi (Praejudicata) nemanami klas par labiem
likumiem un pati konstitiicija ar laiku attirisies.®® Saja paragrafa Eizens ir ietvéris

2 Eizens, ]. G. Maciba par valsts iedzivotaju tris dazadam satversmém, kas dibinatas uz zemes

dzimtipagumu, nomu un dzimtbasanu, 7. §. No: Stepermanis, M. J. G. Eizens un vina darbi par
dzimtbisanas atcelSanu Vidzeme. Riga: Latvijas véstures skolotaju biedriba, 1934.

Systematischer Entwurf von der Grundverfassung der Staatswirtschaft. In: Johann Georg Eisen
(1717-1779): Ausgewdhlte Schriften: deutsche Volksaufkldrung und Leibeigenschaft im Russischen
Reich. Herausgegeben von Roger Bartlett und Erich Donnert. Marburg: Verlag Herder-Institut, 1998,
ISBN 3-87969-266-1, S. 499.
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butisku ideju, kas tiesibu zinatné ir kluvusi par pa$saprotamu atzinu. Tiesibu sis-
témai jabit iek$éji vienotai un bez iek$éjam pretrunam. Sadu stavokli var panakt,
tiesibu sistému apliakojot ka tiesibu normu hierarhiju, kura zemaka ranga normu
spéka esamiba ir atkariga no atbilstibas augstaka ranga normai. 18. gadsimta vida
par $adu tiesibu sistémas vienotibu varéja tikai sapnot, jo tas bija laiks pirms tiesibu
kodifikacijas vilna Eiropa. Livonijas provincé spéka esosas tiesibu normas naca no
dazadiem gadsimtiem, dazadam valstim un tiesibu sistémam, lidz ar to tas nemaz
nevaréja but atvasinatas no vienotiem principiem. Eizena piedavajums ir atjautigs
un likumdevéjam érts (ne parak apgratinoss) — vispirms janosaka tikai valsts sa-
tversmes pamatprincipi (“sapratigu principu kodekss”), bet paréjo darbu padaris
tiesibu piemérotaji (ierédni un tiesnesi), piemérojot tiesibas atbilstosi satversmes
principiem. “Tad ari nevajadzés nevienu sutit ne uz Aténam, ne uz Romu péc liku-
miem,” ironizéja Eizens.®’

Rakstot par likumu un dabisko tiesibu savstarpéjo saistibu, Eizena argumenta-
cija balstas uz efektivitates apsvérumiem un nevis kategoriskiem apgalvojumiem
par vienu vai otru tiesibu normu veidu augstako juridisku spéku. Jo vairak likumi
attalinas no Dieva raditajam dabiskajam tiesibam, jo bargaki, plasaki, tumsaki un
nepastavigaki tie klast. Likumiem nakas cinities pret dabu un tas raditaju, tas ir ka
pavélét tdenim tecét pret kalnu.®® Savukart, tuvinot satversmes principus dabiska-
jam tiesibam, likumi klast mérenaki, vieglaki, isaki un skaidraki, taisnigaki un pa-
stavigaki. Tada gadijuma griba, ko iedzivotajiem nosaka likums, sakrit ar iedzivota-
ju visparéjo gribu, kuru laba iekarta iemieso likumi.*’ Tatad likumu spéka esamiba
nav atkariga no dabiskajam tiesibam, tomér pédéjo neievérosana biitu nesapratiga
un gluzi vienkarsi valstij neizdeviga riciba.

Eizens uzsver divas dabiskas tiesibas, kuram jabut labas satversmes pamata.
Brivibas un Ipasuma principi ir mazigi un taisnigi visos iespéjamos gadijumos. Uz
$iem principiem balstitus likumus jebkura laika var uzskatit par tautas skaidri iz-
teiktu gribu. Neviens negrib tikt sasaistits viens pats par labu citam personam, vinu
godam un mantai, bet ari vélas tikt aizsargats savas tiesibas no visiem iespéjamiem
aizskarumiem. Sis maizigas dabiskas tiesibas katrai kartai ir pieskirtas atbilsto$a vei-
da tadgjadi, ka abas tajas ir aizsargatas un viena otru atbalsta. Tadé] sada uz ipasu-
mu balstita iekarta likumi var bat méreni un viegli, jo katrs pats tos jau ir izvéléjies
ka atbalstu savas labklajibas sasnieg$anai. Likumi varés bt isi un skaidri, jo tauta ir
pareizi, péc savas nodarbosanas rakstura iedalita kartas. Sadi likumi bas taisnigi, jo
atbalsta katru vina nodarbei atbilstosa veida, tie ne tikai uzliek saistibas, bet ari aiz-
sarga. Sie likumi varés bt pastavigi, jo tie ir atbilstigi miizigi pastavosajiem dabisko
tiesibu principiem, uz kuriem balstas briviba un ipaSums.”” No §im Eizena pausta-
jam atzinam varam secinat, ka vin$ nepavisam nav egalitara sabiedribas modela pie-
kritéjs un attiecigi ari neuzskata, ka visiem sabiedribas locekliem batu japieskir vie-
nadas subjektivas tiesibas un jauzliek vienadi pienakumi. Ka tiesibu, ta pienakumu

7 Jejzen, 1. G. Ponjatie uchenija o treh razlichnyh konstitucijah (sostojanijah) zhitelej gosudarstva,
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§ 18.

% TIbid., § 19.
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saturs ir atkarigs no personas nodarbosanas veida un piederibas kadai no kartam.”
Sabiedribas sadalisana kartas nevar tikt uzskatita par vienlidzibas noliegumu, bet
gan gluzi pretéji — par laikmetam atbilstosu lidztiesibas principa izpausmes veidu.
Eizena raksturota valsts satversme paredz at$kirigu attieksmi pret atskirigam perso-
nam, tatad ta ir ari sava veida taisniga.

Otrs ieguvums, ko sniedz uz brivibu un ipa§umu balstita satversme, ir visu valsts
iedzivotaju labais tikumigais raksturs. Visas gara un sirds labas Ipasibas var iegiit ne
tikai ar audzinasanu - tas uztur un nostiprina ari iesaistiSanas sabiedriskaja dzive.”
Tresais lielais ieguvums bs tas, ka pilsétas un lauki varés tikt visdazadakajos vei-
dos iekartoti un izdailoti un padariti par visas tautas svétlaimes avotu. Runajot par
laukiem, briviba jeb tiesibas biit par cilvéku sava laba rosinas zemniekus péc iespéjas
pilnigi nodoties zemes apsaimniekosanai, kas atzistams par galveno un lielako dar-
bu valsti. Pateicoties brivibai, neies boja viss augligais un spécigais, kas cilvéka atro-
dams.” Atzistot lauksaimniecibu par valsts labklajibas pamatu, Eizens pievienojas
fiziokratu uzskatiem $aja jautajuma. Pieméram, franc¢u fiziokrats F. Kené vadijas no
pienémuma, ka tiesi daba ir nacijas bagatibas pamats un lauksamnieciba, iegiisto-
$a rupnieciba, kalnriipnieciba, mezrapnieciba un zvejnieciba nodrosina bagatibas
pieaugumu.” Tomeér, kaut ari zemkopibai ir batiska nozime valsts labklajibas sa-
snieg$ana, cilvéki vairs nav laimigi, tikai apstradajot zemi, audzéjot lopus, zvejojot
vai ejot medibas, jo, ka skaidro Eizens, Dievs, radot sapratigas butnes, ir paredzéjis
vinam ko vairak. Sapratigas radibas piepildijumu un mieru var gat, pilnveidojoties
un augot, vairojot visu dievisko un skaisto. Sadas izaugsmes pamatu veido zinaga-
nas, prasmes un tikumiba.” Tadé| ari valsti ir vajadzigi citi ar zemkopibu nesaistiti
darbi, kuru isteno$ana ir uzticama pilsétnieku un dizciltigo kartam.

5. J. G. Eizena uzskati par brivibu un ipaSumu

Eizens raksta tikai par divam dabiskajam tiesibam, uz kuram ir jabalsta jebkura
patiesa un taisniga valsts satversme. Brivibu Eizens skaidro ka spé&ju biut cilvekam
pasam sava laba. Brivs ir tas, kura darbiba nelidzinas automatiskai uzdevuma iz-
pildei, bet kuras mérkis ir sava pasa labklajiba, ko cilvéks var sasniegt, izpildot ka
visparigos, ta ari seviskos pienakumus. Brivs ir tas, kura liktenis nav padots otra cil-
véka patvalai, bet gan kuru aizsarga un saista visparigie likumi. Brivs ir tads cilvéks,
kuram jarupéjas pasam par sevi.”® Briviba pastav ka sekas tam, ka Dievs cilvékus ir

7t Melkisis, E. “Dabisko tiesibu” doktrina un politiska doma Latvija 18. gs. otraja pusé. No: LVU

Zinatniskie raksti. 207. s¢j., 1974, 103.-118., 112. Ipp.
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$umu, nomu un dzimtbasanu, 22. §. No: Stepermanis, M. J. G. Eizens un vina darbi par dzimtbiiSanas
atcelSanu Vidzeme. Riga: Latvijas véstures skolotaju biedriba, 1934.

7> Turpat, 25.§.

7 Krilovs, L. Ekonomiskas domas retrospekcija. Riga: RTU izdevnieciba, 2014, ISBN 978-9934-10-529-6,
49. Ipp.
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radijis par sapratigam butném, nevis masinam. Si briviba, §is cilvéeces tiesibas (Recht
der Menschheit) ir tas, kas iedarbina tiek$anos uz personisku pilnibu un bagatibu,
milestibu uz saviem bérniem, dabisko darba tikumu, dabiskas prasmes, tik dazadas
gaumes, vélmi péc miera un pagodinajuma. Tatad tikai briviba var sniegt zemnie-
kam iespéju but par cilvéku, nevis masinu.”’

Savukart ipasumu Eizens atzist par lidzekli, ar kuru zemnieks savu labklajibu
var iegut.”® Brivajam zemniekam nepiecie$ams noderigs zemes ipasums, kuru vin§
iegust no sava kunga ar oficialu ligumu mantojama noma (ka bonum emphyteuti-
cum). Eizens uzskaitija, kadiem noteikumiem $aja liguma jabat ieklautiem, to vida
bija ar1 $adas prasibas:

1) zemniekam muzigi lietojama IpaSuma pieder vina maja, séta un darzi ar
visu, kas tur atrodas, tapat lauki un plavas, ganibas un mezs, ta ka vin$ un
vina mantinieki var to visos iespéjamos veidos uzlabot, iegtt no ta auglus, to
iekilat vai atsavinat;

2) ta ka kungs atbilstosi ligumam patur virsipasuma tiesibas, vin$ no zemnie-
ka un vina mantiniekiem sanem ikgadé&ju renti vai dzimtnomu. Turklat tai
jabat tik lielai, lai kungam nerastos zaudéjumi no zemnieku brivlai$anas,
tapat tai periodiski batu japalielinas atbilstosi zemnieka labklajibas pieaugu-
mam. Nomas apmers jasaista ar zemnieka turibu, lai kungs butu ieintereséts
to sekmeét, bet tai pasa laika nomas apmeérs nedrikst klat par zemniekam
nepanesamu nastu;

3) kungs parstav savu dzimtnomnieku attiecibas ar valsts varu un ka aizbildnis
nodros$ina vina personas un ipasuma tiesibu aizsardzibu;

4) valsts augstaka vara $o ligumu apstiprina un savas zemes tiesas aizstav ta
abas puses.”

Ipa$ums ir ta matérija, kura atspogulojas visas radosas dzinas,®® kura viena pa-
audze var redzét, apbrinot, atdarinat, uzlabot un izbaudit iepriekséjo paaudzu darba
auglus. Ka pieméru Eizens minéja zemnieku saimniecibas ipasumu - drosu vietu,
kur cilveks glaba gan sava darba iegito razu, gan tos darba auglus, ko baudis ve-
lak, ka ari tos, no kuriem labumu guis tikai pécteci. Tadé] tiesi ipasuma tiesibas uz
zemnieka sétu ir valstij tik izdevigas, jo zemnieks, puloties sava un savu bérnu laba,
padara lauksaimniecibas zemi par arvien bagataku svétlaimes avotu.®'
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Apvienojot $is abas pareizas valsts satversmes butiskas sastavdalas — dabiskas

tiesibas uz brivibu un ipasumu, ka ari istenojot sabiedriba pareizu darba dalisanu -,
ir iespéjams izveidot harmonisku valsts iekartu. Tadéjadi Eizens radija apgaismibas
laikmeta atzinam atbilsto$u labklajibas valsts modeli.

Kopsavilkums

1.

Apgaismibas laikmeta izveidotie prieksstati par dabiskajam tiesibam un no
tam atvasinamo likumu sistému veidojusi moderno tiesibu izpratnes pamatu.
J. G. Eizens pieder pie Eiropas apgaismibas kultaras un ka viens no pirmajiem
apgaismotajiem Baltija ienem butisku vietu Latvijas tiesibfilozofiskas domas
vesture.

J. G. Eizena sabiedriski politiskajos uzskatos redzama vacu kameralzinatnes
un dabisko tiesibu skolas parstavja K. Volfa ietekme. Savukart jautajumos par
lauksaimniecibas nozimi valsts labklajibas cel$ana var saskatit lidzibu ar francu
fiziokratu skolas atzinam. J. G. Eizena valsts izpratne liela méra parstav etatiski
kolektivisko apgaismibas tiesibu filozofijas stravojumu, lidz ar to vina raksturota
pareiza valsts satversme var tikt uzskatita par sociali atbildigas valsts izpratnes
prieksteci.

Par galveno valsts mérki J. G. Eizens atzina visparéjas svétlaimes sasnieg$anu.
No galvena meérka ir atvasinami Cetri seviski valsts mérki (uzdevumi): 1) nodro-
$§inat iedzivotajus ar nepiecieSamo iztikas minimumu; 2) nodros$inat nepieciesa-
mos apstaklus valsts un sabiedribas garigai un materialai izaugsmei, lai cilvéks
varétu Istenot savu pienakumu pilnveidoties; 3) garantét valsts drosibu un iste-
not nepiecieSamos aizsardzibas pasakumus; 4) ievérot tautas nozimigumu valsts
labklajibas cel$ana.

Valsts savus mérkus var sasniegt, ievie$ot un uzturot pareizu satversmi. Par
vienigo patieso J. G. Eizens uzskatija pilsonisku valsts satversmi, kas balstas uz
pareizu darba dalisanu un dabiskajam tiesibam uz brivibu un ipasumu.

Darba dalisanas rezultata tiktu izveidota harmoniska iekarta, kas funkcioné ka
organisks veselums. Tadé] valsts uzdevumi ir savstarpéji strikti janodala un kat-
ram jaiedala savs darbs, vienlaikus nodrosinot, lai neviens nejauktos svesos dar-
bos. Atbilstosi cilvéku nodarbosanas veidam un labakajiem laimigas satversmes
paraugiem J. G. Eizens raksta, ka kartam ir jabat trim - zemniekiem, pilsétnie-
kiem un dizciltigajiem (muizniecibai). Turklat dabiskas tiesibas katrai kartai ir
pieskiramas atbilstosa veida, radot savstarpéji atkarigu vajadzibu sistému. Tatad
gan tiesibu, gan pienakumu saturs ir atkarigs no personas nodarbos$anas veida
un piederibas kadai no kartam.

J. G. Eizens dabisko tiesibu un likumu savstarpéjas attiecibas skaidro no lietde-
ribas aspekta. Likumu spéka esamiba nav atkariga no to atbilstibas dabiskajam
tiesibam. Tomér dabisko tiesibu neievéro$ana batu uzskatama par nesapratigu
ricibu un nestu valstij tikai zaudéjumus. Savukart, tuvinot satversmes principus
dabiskajam tiesibam, varétu iegiit mérenakus, vieglakus, isakus, skaidrakus,
taisnigakus un pastavigakus likumus.
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Bet ista gudriba tomér skali pauz savu nemieru un liek uz ielam atskanét savai balsij.
(Salamana pamacibas, 1-20)

Lai jusu starpa butu vienpratiba un neceltos skelSands,

bet lai jus visi pilnigi vienoti stavétu viend prata un viend doma.

(1. kor. 1: 10)

Krietnais ipasi izcelas ar to, ka vins ikviena gadijuma spéj saskatit patieso,
vins ir ka paraugs un méraukla visiem.

(Aristotelis. Nikomaha étika, IlI: 2)

This publication is devoted to the significance of the dissenting opinions of judges, exploring
it by researching the aspects of comparative, historical, importance of personality aspects, and
other facets. The author continued to further develop the realizations about dissenting opinions
of judges explored in her previous research by linking them with the expression of judge’s
mission in clarifying the truth and balancing the need for substantiation of dissenting opinions
of judges. The influences of judge’s dissenting opinion on the legislator have also been analysed.
The article additionally addresses one of the reflexive links pertaining to science of law and legal
practice, as legal theorists, who have joined the judge’s group, participate in the creation of the
dissenting opinions, which serves the prosperity of legal science, quality of case law and legal
culture.
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levads

Tiesne$u atseviskas domas ir tiesnesa viedoklis, kas neatbalsta tiesas vairakuma
ieskatus par nolémuma pamatojumu vai secinajumiem. Minétais tiesibu institats ir
normativi nostiprinats Latvijas augstako tiesu institaciju darbiba.! Lidz tam ilgusas
diskusijas par institiita nepiecieSamibu tiesiskas sistémas pilnveidé un relativi reta
tiesne$u atsevisko domu paus$ana joprojam aktualizé nozimigako tiesibteorétisko,
salidzino$i vésturisko un tiesnesa personas nozimes aspektu izpéti, kas pamato ties-
nesu tiesibas paust no tiesas vairakuma atskirigu viedokli.

1. Tiesnesu tiesibas paust atseviSskas domas: salidzinoSie aspekti

Atklajot tiesiskuma saturu ar tiesibu paligavotu palidzibu,’? attistas tiesiska
doma, no ta ietekméjas tiesibu politika.

Demokratijas, tiesnesa neatkaribas, tiesvedibas efektivitates principi lidzsvaro
un korigé tiesibu jaunradi, tiesnesim izlemjot par nepiecieS$amibu paust atseviskas
domas.

Tiesibu principu stratégiska darbiba izpauzas tadéjadi, ka tie ir tiesibu sistémas
evolucijas procesa efektivakie katalizatori.® Lidz ar to tiesnesu atseviskas domas pie-
dalas tiesiskas sistémas pilnveides procesos, tos veicinot ar atbildigu tiesas vairaku-
ma viedokla kritiku.

Aplukojot Francijas tiesisko iekartu, tiesibzinatniece Marija Zaharova analizé&jusi
ievérojama francu tiesibnieka Fransua Zeni (Geny) uzskatus par jaunu tiesibu avotu
rasanos (kaut arl tiesne$u atseviskas domas netiek pielautas), ka blakus likumam
par pamata avotiem kluvugas tiesnesu tiesibas un visparéjie tiesibu principi, jo ipasi
administrativajas tiesibas.*

Meés uztveram normativo aktu tekstu, tekstu kopumu, atvasinam kadu principu, iz-
secinam jaunus ta piemérosanas gadijjumus (noléemumos, spriedumos u. tml.), nostipri-
nam $os nolémumus jaunos juridiskos noteikumos, no kuriem sastav tiesiska sistéma.’

Salidzinosa aspekta angloamerikanu tiesibu sistéma tiesne$u atseviskas domas
ir atlautas Anglija (Velsa un Ziemelirija), Irija, ASV, Kanada, Australija, Jaunzélan-
dé un tadas angloamerikanu sistémas skartas valstis ka Indija, Pakistana, Izraéla.
Anglijas tiesas tiesnesi léemumus pienem secigi un atseviski, apgratinot tiesas galiga
viedokla izpratni.®

Salidzinot radniecigakas tiesibu saimes, redzams, ka tiesne$u atseviskas domas
ir atlautas Vacija, Spanija, Portugalé un Griekija un pat tur tas publicé galvenokart
tikai augstakajas vai konstitucionalajas tiesas.”

Sk. plasak: Apse, D. Tiesne$u atseviskas domas — to pausanas vésturiskie, normativie un citi aspekti.
No: Jurisprudence un kultira: pagatnes macibas un nakotnes izaicinajumi. Riga: LU Akadémiskais
apgads, 2014, ISBN 978-9984-45-892-2, 81. Ipp.

Apse, D. Tiesibu zinatne un tiesnesu tiesibas. LU Zurnals “Juridiska Zinatne”, Nr. 4. Tiesibu zinatnes
nakotnei, 2,2013, ISSN 1691-7677, 21. Ipp.

3 Berzhel', Zh.-L. Obshhaja teorija prava. Pod. obshh. red. V. I. Danilenko. Per. ¢ fr. Moskva: Izdatel'skij
dom NOTABENE, 2000, ISBN 5-8188-0022-9, s. 181.

Zaharova, M. Francuzskaja pravovaja sistema: teoreticheskij analiz. Monografija. Moskva: Prospekt,
2013, ISBN 978-5-392-9528-5, 5. 97, 101.

Geny, E Méthodes d 'interpretation et sources en droit privé positif. 2™ ed., T. I. 1919, pp. 142-144,
303.

Laffranque, J. Dissenting Opinion and Judicial Independence. Estonian Law Journal Juridica Inter-
national, 2003. VIII, p. 164.

7 Ibid., p. 165.
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Tiesne$u atseviskas domas nepazist tadas kontinentalas Eiropas valstis ka Fran-
cija, Italija, Niderlande, Belgija un Austrija. Atlautas tas ir konstitucionalajas tiesas
Cehija, Ungarija, Bulgarija un Horvatija (Karlsriies tiesas paraugs).®

Kontinentalaja Eiropa tiesne$u atseviskas domas tiek paustas salidzino$i reti,
vairak atbalstot juridiskas debates un likumu attistibu, noteiktos gadijumos vérsot
uzmanibu uz parmainu nepiecieSamibu (vai tiesi otradi) tiesu prakse.

Savukart Ziemelvalstis tiesnesu atseviskas domas juridiskaja sistéma tika ievies-
tas 1864. gada Norvégija. Zviedrija sekoja Norvégijas paraugam, kas pamata balstas
uz Lielbritanijas Lordu palatas praksi. Sekojot skandinavu kaiminu paraugam, mé-
ginajums pienemt atseviskas domas bija Danijas Augstakaja tiesa.’

2. Tiesnesu tiesibas paust atseviskas domas:
personibas nozimes aspekti

Tiesnesa personiba, raksturs, iepriek$éja pieredze, domasanas veids nosaka iz-
skirSanos “par” vai “pret” atseviskajam domam.

Tiesnesa personibai japiemit noteiktam kvalitatém, lai vins, izskatot lietu un pie-
nemot nolémumu, nolemtu paust atseviskas domas, atturéties no to pausanas vai ar
savu argumentu svaru parliecinatu citus tiesne$us par savas ricibas pareizibu. Tas
prasa praktisko gudribu un drosmi.

Veértéjot personibas nozimi dialoga izveidé pasu tiesne$u starpa, diskusiju kulta-
ru un prasmi vadit to, lai nonaktu pie iespéjami vienota viedokla, japiemin tada per-
soniba ka tiesnesis DZons Roberts. Lai ari angloamerikanu tiesibu sistémas valstis
tiesnesa at$kiriga viedokla izteik$ana atsevisko domu veida tiek uzskatita par galve-
no tiesnesa neatkaribas kritériju, var bat arl iznémumi, kas saistiti ar tiesas sastava
vai tiesas priek$sédétaja personibu.

Interesanti, ka vina pilnvaru laika ASV Augstakaja tiesa netika paustas atsevis-
kas domas pie spriedumiem. Ta izpaudas vina spéjas saliedét tiesnesu korpusu - ilgi
diskutét, veicinat nonaksanu pie kopéja 1émuma, debatéjot par attiecibam starp
taisnigumu un tiesibam katra konkréta tiesibu jautdgjuma. Vin$ uzskatija, ka ASV
Augstakajai tiesai jadarbojas ka tiesai, nevis deviniem atseviskiem individiem."

Ilgtermina perspektiva raugoties, nav atbalstams, ja tiesibu virsvadibas principa
izpausme tiks saistita ar to, ka nobalsojusi atseviski tiesnesi."*

Savukart, salidzindjumam aplakojot tiesneses Inetas Ziemeles darbibas laiku
Eiropas Cilvéktiesibu tiesa, jauzsver vinas ipasais ieguldijums, ar paustajam atse-
viskajam domam skaidrojot sarezgitus tiesibu jautajumus un konstruktivi kritizéjot
vairakuma apsvérumus.

Sk. plasak: Raffaeli, R. Dissenting opinions in the Supreme Courts of the Member States. Pieejams:
http://www.europarl.europa.eu/document/activities/cont/201304/20130423ATT64963/20130423AT
T64963EN.pdf. [aplukots 26.05.2015.].

Hambro, E. Dissenting and individual opinions in the International Court of Justice. Zeitschrift fiir
auslindisches offentliches Recht und Vélkerrecht, 1956/57, Vol. 17, p. 232.

Interview With Chief Justice Roberts. ABC News. Pieejams: http://abcnews.go.com/Nightline/
story?id=2661589&page=6#.UZof9somNqk. [aplikots 26.05.2015.].

Roberts’s Rules. In an exclusive interview, Chief Justice John Roberts says that if the Supreme Court
is to maintain legitimacy, its justices must start acting more like colleagues and less like prima
donnas. The Antlantic. Pieejams: http://www.theatlantic.com/magazine/archive/2007/01/robertss-
rules/305559/2single_page=true. [aplikots 26.05.2015.].
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Liela nozime ir tiesneses personibai un tiesibteorétiskai pieredzei, saprotot, kad
ir japilda pienakums “savaldit brivibu”, nevis izmantot tiesibas to uzspiest citiem
(kad ir istais bridis paust atseviskas domas).!?

Dzilaku izpéti pelna lieta “Andrejeva pret Latviju” pausto tiesneses I. Ziemeles
atsevi$ko domu pamatojuma argumentu vélaka ietekme uz likuma "Par valsts pen-
sijam” 2009. gada grozijumu virzibu Saeima un pilsonibas institita attistibu lidz pat
2013. gadam. Ari 2011. gada 17. februara Satversmes tiesas sprieduma lieta 2010-20-
0106" paustie argumenti bija balstiti uz I. Ziemeles atsevisko domu atzinam lieta
“Andrejeva pret Latviju”.

Tiesnesu personibas un reputacijas nozimigumu spilgti raksturo tiem izvirzito
kvalitates kritériju uzskaitijums dazados laikos un tiesu limenos. Salidzinajumam
sniegtas miertiesne$iem izvirzitas prasibas $aja joma starpkaru Latvija, kuras uz-
sverts, ka miertiesnesa uzdevums ir spriest taisnu tiesu, stiprinot tautas tiesisko ap-
zinu un sabiedrisko dro$ibu. Miertiesnesim rapigi jaseko ne vien likumdosanai un
tiesu praksei, bet ari vado$ajam atzinam valsts un tautas dzivé, sargajot tiesas cienu
ar priek$zimigu darbu un privato dzivi."*

S«

12 ECT Lielas palatas 2009. gada spriedums lieta “Andrejeva pret Latviju”, Inetas Ziemeles atsevigkas
domas, 16. rindkopa: “. parsteidzosa iezime ir tas, ka taja tiek ignoréts Padomju Savienibas sabrukuma
un Baltijas valstu Ipasa stavokla no starptautisko tiesibu viedokla konteksts, proti, ilga, bet galu gala
neveiksmiga okupacija” Pieejams: http://hudoc.echr.coe.int/sites/eng/pages/searc.aspx?i=001-91388
[aplukots 26.05.2015.].

Sk. ari 2013. gada 21. oktobra spriedumu lieta Janowiec and other v. Russia, App. No. 55508/07
Pieejams: http://hudoc.echr.coe.int/sites/eng/pages/searc.aspx?i=0010127684 [aplikots 26.05.2015.].
2014. gada 28. janvara sprieduma lieta O’Keefee v. Ireland, App. No. 35810/09: . ir atskiriba jautajuma
par konvencijas pieméro$anu laika. Ineta Ziemele, lidzigi ka citi tiesnesi, norada, ka valsts izpratne par
tiesibam (jo ipasi par bérnu seksualo izmantosanu) 1973. gada buatiski atskiras no masdienu attistitas
tiesibu izpratnes. Ineta Ziemele uzsver, ka tiesai javérté noteiktie standarti, kadi pastavéja prasitajas
tiesibu aizskaruma laika, pamatojot, ka tiesibu normas nevar piemérot ar atpakalejosu spéku, izpratne
par bérnu seksualo izmanto$anu ir evolucionéjusi kops ta laika” Pieejams: http://hudoc.echr.coe.int/
sites/eng/pages/searc.aspx?i=001-140235 [aplikots 26.05.2015.].

“Par likuma “Par valsts pensijam” parejas noteikumu 1. punkta (dala par Latvijas nepilsonu darba un
tam pielidzinato periodu pielidzinasanu apdrosinasanas stazam) atbilstibu Eiropas Cilvéka tiesibu un
pamatbrivibu aizsardzibas konvencijas 14. pantam kopsakara ar Pirma protokola 1. pantu un Latvijas
Republikas Satversmes 91. pantam’, 11.3. secinajums un 13. secinajuma 4. rindkopa. Pieejams: http://
www.satv.tiesa.gov.lv/upload/spriedums_2010-20-0106.htm [aplikots 29.05.2015.].

“Senata Apvienotajai sapulcei Senata virsprokurors 1940. gada 20. februari ar lémumu Nr. 77 tieslietu
ministra uzdevuma iesniedzis Tieslietu ministrijas izstradatu projektu “Tieslietu ministra instrukcija
miertiesne$iem” (Tiesu iekartas 109. pants), lai Senata Apvienota sapulce par to dotu savu atsauksmi.
Uzklausijusi un apspriedusi referatu par o lietu, Senata Apvienota sapulce sava 1940. g. 11. aprila
ricibas sédé, caurskatot augSminéto instrukcijas projektu, atzina, ka tas ir lietderigs, viegli saprotams
un vispusigi izstradats, pie kam pie daziem instrukcijas projekta pantiem juridiski-tehniska nozimé
piemetindms sekojoSais: Piezimes pie 3. panta [3. Miertiesnesim jasarga tiesas ciena nevien darba,
bet ari privata dzive. Priekszime darba un privata dzive cel tiesnesa nozimi valsti. Pret pravniekiem
jaievero vajadziga uzmaniba un atsauciba tiesas sédé un kanceleja. Objektiva un mieriga lietas
iztiesasana jau pati par sevi veicina palavibu uz tiesu.] Lai ietérptu juridiskas normas tehniska
veidojuma, péc “dzivé” butu liekams paligteikuma veida: “paturot véra, ka priek§zime darba u.t.t”
Dé] ta pasa péc “kanceleja” butu liekams paligteikuma veida: “apzinoties, ka objektiva un mieriga
u.t.t” Kvadratiekavas doti tie instrukcijas punkti, par kuriem viedokli paudusi Apvienota sapulce,
ka ari dazi citi. [1. Miertiesne$a uzdevums ir spriest taisnu tiesu, stiprinot tautas tiesisko apzinu un
sabiedrisko drosibu. 2. Miertiesnesim rapigi jaseko nevien likumdo$anai un tiesu praksei, bet ari
vado$am atzinam valsts un tautas dzivé.] Tieslietu ministrs liek prieksa instrukciju lakot cauri Senata
apvienotai sapulcei, kura ne vélak ka triju ménesu laika péc instrukcijas sanemsanas, parbaudijusi
vai tas noteikumi neruna pretim likumam, nosita instrukciju ar savu atzinumu tieslietu ministram?”
LVVA, 1535. f,, 10. apr., 176. 1, 3. Ipp. [aplukots 20.03.2015.].
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Nepiecie$ams rupigi izraudzities pareizo bridi, lai atskiriga viedokla pausana
netiktu uztverta ka uzmaciga moralizé$ana. Japiesargas, lai neapreibtu pats no sa-
vas drosmes un praktizétu publisko Zestu loti apdomigi. Praktiska gudriba palidz
mums saprast, kur un kada veida vajadzétu iestaties par taisnibu.'”

Praktiskas gudribas (phronesis) jédziens ir aizgiits no Aristotela (drosmei ir ne-
piecieSsams pietiekami buitisks meérkis). Atskiriba no teorétiskas gudribas, kas nodar-
bojas ar nemainigam lietam, praktiska gudriba ir spéja adekvati (étiski) reagét uz
mizam mainigo dzivi un izpauzas darbiba ka prasme katra situacija iz$kirties par
pareizako un morali labako ricibu.'®

Tatad, lai izteiktu atseviskas domas, tiesnesim japauz morala, filosofiska, ari ek-
sistenciala drosme (ka domasanas rezultata giita kadas patiesibas atskarsme).

Filosofiska drosme ir vajadziga, lai atklatu aizspriedumus un dogmas, ka ari
vienkarsi kladainus uzskatus. Si drosme ir saistita ar filosofiskas domasanas pamata
eso$o racionalo skepticismu - nepiecieS$amibu nepartraukti apsaubit esosos prieks-
status par pasauli, sabiedribu un individu. Tas ir zinatniskas domasanas pamats,
kur$ prasa argumentaciju un pieradijumus un uz kura balstas gan eksaktas, gan arl
humanitaras zinatnes."”

Eksistenciala drosme, tapat ka citi drosmes veidi, ir butiska ne tikai pasa indivi-
da labklajibai, bet ari sabiedribas dzives uzlabosanai.'® Visbeidzot, tas ir svarigi ari
tiesibu sistémas pilnveidei.

Tiesnesu atseviskas domas ka tiesnes$u tiesibu un tiesibu zinatnes sastavdala pie-
derigas izskaidro$anas makslai — hermeneitikai, kas izskaidro kultiras nozimes (ari
tiesibas ka labas kartibas un taisnibas makslu).'

Tiesnesu atseviskajam domam piemit analitiski, retrospektivi, prognozéjosi
uzdevumi tiesibu zinatné un tiesibpolitika, jo tiesnes$i labak izprot tiesiskas siste-
mas evolaciju un vértiborientaciju (parfrazéjot Ruso - saprot, kad jaruna un kad
jakluse).

Nepiekri$ana tiesas vairakuma lémumam un ari ta veidosanas logika nav parlie-
ku bieza paradiba Augstakas tiesas praksé. Ka interesants piemérs jamin sesu ties-
nesu (no trispadsmit) atseviskas domas pie sprieduma lieta Nr. SKC-2414/2014 (ar
kuru noteikta judikataras maina).

Atseviskajas domas tiesne$u vairakumam parmesta parsteidziga judikataras
maina, noradot, ka Civillietu departaments ir parak plasi iztulkojis Biedribu un
nodibinajumu likuma 10. pantu, nepamatoti attiecinot to uz biedribas individuala
biedra privato mantisko tiesibu un interesu aizstavibu.

Ja tiesnesis ir parliecinats, ka lidzsingja tiesu prakse nav pareiza vai apstakli laika
gaita ir mainijusies un ir iespéjams cits, izSkiramajam gadijjumam daudz pieméro-
taks risinajums, kas vairak atbilst pastavosajai tiesibu sistémai, vinam ir ne tikai

> Miller, W. I. The Mystery of Courage. Harvard: Harvard University Press, 2000, p. 268.

16 Silis, V. Drosme. No: Filosofiska antropologija. Rakstu krajums V. Sila redakcija. Riga: RSU, 2015, ISBN
978-9984-793-63-4, 26. Ipp.
Turpat, 38. Ipp.
Turpat, 37. Ipp.
Budanceva, J. Jaunrade. No: Filosofiska antropologija. Rakstu krajums V. Sila redakcija. Riga: RSU,
2015, 90. Ipp.: “Misdienu hermeneitikas skolas parstavis Hanss Georgs Gadamers, lidzigi ka Hégelis,
uzsver intersubjektivitates nozimi jaunrades skaidrojumos, ipasu uzmanibu veltot valodai un
tradicijam, kurus vini uzskata par jaunrades avotiem zinatné.”
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tiesibas, bet ari pienakums atkapties no lidz§inéjas tiesu prakses. Saprotams, $ada
atkapsanas tiesnesim, taisot spriedumu, ir pietiekami parliecinosi japamato.*

Tacu jaizvairas parsteidzigi un parak plasi tulkot piemérojamo normu, nepama-
toti attiecinot to uz citas jomas intere$u aizsardzibu.

Mazakuma ieskata minéta tiesibu norma bija jatulko Sauri, attiecinot to tikai
uz biedribas biedru kolektivo tiesibu un intere$u aizstavibu. Vairaku atseviskajas
domas noradito tiesibkulturalo, tiesibteorétisko, tiesibsociologisko un tiesibpolitis-
ko apsvérumu dé], pamatojuma izmantojot divas judikatiras spriedumu vienibas,
divus doktrinas avotus un vienu tiesibu piemérosanas paliglidzekli, uzsveérts, ka
biedribas nodibinasana, lai izvairitos no tiesisanas izdevumu maksasanas, celot
mantiskas prasibas tas atsevisku biedru individualajas interesés, nav uzskatama par
legitimu un atbalstamu demokratiska pilsoniskaja sabiedriba.

Tiesnesu mazakums bridina: attistot praksi, ka jebkura biedriba, budama atbri-
vota no tiesas izdevumu samaksas, civilprocesa var tiesa sniegt pieteikumu atsevis-
ku savu biedru individualo mantisko tiesibu aizstavibai, tiek raditi labveéligi apstakli
tiesas darba traucésanai ar ta dévétajam “frivolajam prasibam”, kuras biezi vien
nepamatoti noslogo tiesu to nepamatotibas, neadekvatas juridiskas kvalitates un ari
liela skaita dé]. Tapat $ada prakse rada labvéligus apstaklus biedribu dibinasanai ar
nelegitimu meérki izvairities no valsts nodevas samaksas civiltiesiskas prasibas, it
ipasi tadeél, ka biedribas nodibinasana ir loti vienkarsa un léta, ka ari to, ka biedri-
ba var bat tikai divi biedri (Biedribu un nodibinajumu likuma 23. panta otra dala).
Rezultata tiek veidota situacija, ka visa sabiedriba maksa par atsevisku traucéjosu
pravnieku privato individualo interes$u aizstavibu, turklat uz tiesas efektivitates sa-
mazinasanas rékina.?!

Zinatniski augsta limeni tiek kritizéta tiesne$u vairakuma veikta parak plasa tul-
kosana un septinu tiesnesu “juridiskais aktivisms”.

Iespéjams, ka iepriek$ aplikoto juridisko debasu kvalitati un saturu noteicis
tas, ka tiesne$u mazakuma sastava bijis tiesibteorétikis un komerctiesibu eksperts,
kadreizéjais Latvijas Universitates Juridiskas fakultates macibspéks A. Strupiss.
Aplakotas atseviskas domas uzskatamas par labu ieguldijumu tiesibu doktrinas un
juridiskas kultaras attistiba kopuma.

Ka uzsvérusi profesore Sanita Osipova, juridiskas kultaras elementi ir tiesiska
apzina (gan individuala, gan kolektiva), juridiska terminologija un tiesibu doktrina,
kas materializéjas likumos, likumu komentaros, tiesu prakses materialos, tiesibu zi-
natnes macibu gramatas.*>

Zinatniskas juridiskas debates var izpausties “paatrinata veida” - tiesnesu atse-
visko domu veida, lidz ar spriedumu, nevis vélaka kritika tiesibzinatné.

2 Kalnins, E. Tiesibu talakveidosana. No: Juridiskas metodes pamati. 11 soli tiesibu normu piemeérosand.
Zin. red. E. Melkisis. Riga: Latvijas Universitate, 2003, 176.-177. lpp.

21 Lieta SKC-2414/2014: “. Turklat izskatamaja lieta, tapat ka citos konkrétas biedribas pieteikumos,
par kuriem tiesa ir pienémusi nolémumu (uz 2014. gada 4. decembri ir pienemti 368 $adi noléemumi
tikai civilprocesa ietvaros vien), aizstavamais subjekts ir atbildétajs lieta par nekustama ipaSuma
apsaimnieko$anas parada piedzinu, kura intereses nav kolektivas un ari diez vai uzskatamas par
sabiedriski nozimigam tada meéra, ka tas bitu jaatbrivo no valsts nodevas samaksas.” Pieejams: http://
at.gov.lv/lv/judikatura/judikaturas-nolemumu-arhivs/senata-civillietu-departaments/hronologiska-
seciba_1/2014. [apliakots 26.05.2015.].

Osipova, S. Latvie$u juridiska kultara un tiesiska apzina. No: Latviesi un Latvija. III séj. Atjaunota
Latvijas valsts. Riga: Latvijas Zinatnu akadémija, 2013, ISBN 978-9934-8373-4-0, 77. Ipp.

22
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Kopsavilkums
1.

Raksta aplukotie salidzinosie un tiesnesa personibas nozimes aspekti veido
priek$nosacijumus, lai lidzsvarotos tiesibkulturalie, tiesibteorétiskie, tiesibso-
ciologiskie un tiesibpolitiskie apsvérumi, kas summeéjoties rada “kritisko masu”,
nosakot isto laiku, kad paust tiesne$u atseviskas domas.

To nosaka ari tiesnesu spéja izprast tiesibas saistiba ar to mérki - drosa sociala
dzive, tiesibu un socialas dzives attistibas likumsakaribu paziSana un rapiga ie-
dzilinasanas tajas.

Viena no tiesibu zinatnes un tiesibu prakses paatrinatas atgriezeniskas saites
izpausmém ir tiesneSu saimei pievienoju$os tiesibteorétiku daliba judikaturas
nolémumu un atsevisko domu tapsana. Tas veicina tiesibu zinatnes, judikatiiras
kvalitates, tiesiskuma un juridiskas kultaras uzplaukumu.

Tiesnesu atseviskas domas — paustas istaja bridi - palidz atklat principus, atkla-
jot arl to piemérosanas izpratnes pakapi vairakuma un mazakuma viedokli. Ta
ir tiesnesa sutibas izpausme patiesibas noskaidrosana.

Tiesnesu atsevisko domu nepiecie$amibas pamatojums izpauzas tiesiskaja reali-
tate, atklajot tiesibu satura izpratnes at$kiribas, evolaciju, lidzsvaro brivibu, at-
bildibu un pienakumu.

Izmantoto avotu saraksts

Literatlra

1.

2.

10.
11.

12.

13.

14.

15.

Apse, D. Tiesibu zinatne un tiesnesu tiesibas. LU Zurnals “Juridiska Zinatne”, Nr. 4. Tiesibu zindtnes

nakotnei, 2,2013, ISSN 1691-7677.

Apse, D. Tiesnesu atseviskas domas — to pausanas vésturiskie, normativie un citi aspekti. No:

Jurisprudence un kultira: pagatnes macibas un nakotnes izaicindjumi. Riga: LU Akadémiskais

apgads, 2014, ISBN 978-9984-45-892-2.

. Berzhel', Zh.-L. Obshhaja teorija prava. Pod. obshh. red. V. I. Danilenko. Per. c fr. Moskva: Izdatel'skij
dom NOTABENE, 2000, ISBN5-8188-0022-9.

. Budanceva, J. Jaunrade. No: Filosofiska antropologija. Rakstu krajums V. Sila redakcija. Riga: RSU,
2015, ISBN 978-9984-793-63-4.

. Geny, F. Méthodes d 'interpretation et sources en droit privé positif. 2. ed., T. I. 1919.

. Hambro, E. Dissenting and individual opinions in the International Court of Justice. Zeitschrift fiir
auslindisches offentliches Recht und Volkerrecht, 1956/57, Vol. 17.

. Interview with Chief Justice Roberts. ABC News. Pieejams: http://abcnews.go.com/Nightline/
story?id=2661589&page=6#.UZof9somNgk. [aplakots 26.05.2015.].

. Kalnins, E. Tiesibu talakveido$ana. No: Juridiskas metodes pamati. 11 soli tiesibu normu piemérosand.
Zin. red. E. Melkisis. Riga: Latvijas Universitate, 2003.

. Laffranque, J. Dissenting Opinion and Judicial Independence. Estonian Law Journal Juridica

International, 2003. VIIL

Miller, W. I. The Mystery of Courage. Harvard: Harvard University Press, 2000.

Osipova, S. Latviesu juridiska kultiira un tiesiska apzina. No: Latviesi un Latvija. III séj. Atjaunota

Latvijas valsts. Riga: Latvijas Zinatnu akadémija, 2013, ISBN 978-9934-8373-4-0.

Raffaeli, R. Dissenting opinions in the Supreme Courts of the Member States. Pieejams: http://www.

europarl.europa.eu/document/activities/cont/201304/20130423ATT64963/20130423ATT64963

EN.pdf. [aplukots 26.05.2015.].

Roberts’s Rules. In an exclusive interview, Chief Justice John Roberts says that if the Supreme Court

is to maintain legitimacy, its justices must start acting more like colleagues and less like prima

donnas. The Antlantic. Pieejams: http://www.theatlantic.com/magazine/archive/2007/01/robertss-

rules/305559/%single_page=true. [aplukots 26.05.2015.].

Silis, V. Drosme. No: Filosofiska antropologija. Rakstu krajums V. Sila redakcija. Riga: RSU, 2015,

ISBN 978-9984-793-63-4.

Zaharova, M. Francuzskaja pravovaja sistema: teoreticheskij analiz. Monografija. Moskva: Prospekt,

2013, ISBN 978-5-392-9528-5, 5. 97, 101.



240 Juridiska zinatne / Law, No. 8, 2015

Juridiskas prakses materiali

1. ECT Lielas palatas 2009. gada spriedums lieta “Andrejeva pret Latviju’, Inetas Ziemeles atseviskas domas.
Pieejams: http://hudoc.echr.coe.int/sites/eng/pages/searc.aspx?i=001-91388 [aplukots 26.05.2015.].

2. ECT2013.gada21. oktobra spriedumslieta Janowiec and other v Russia, App. No. 55508/07. Pieejams:
http://hudoc.echr.coe.int/sites/eng/pages/searc.aspx?i=0010127684 [aplakots 26.05.2015.].

3. ECT 2014. gada 28. janvara spriedums lieta O’Keefee v Ireland, App. No. 35810/09. Pieejams: http://
hudoc.echr.coe.int/sites/eng/pages/searc.aspx?i=001-140235 [apliikots 26.05.2015.].

4. Satversmes tiesas 2011. gada 17. februara spriedums “Par likuma “Par valsts pensijam” parejas
noteikumu 1. punkta (dala par Latvijas nepilsonu darba un tam pielidzinato periodu pielidzinasanu
apdrosinasanas stazam) atbilstibu Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas
14. pantam kopsakara ar Pirma protokola 1. pantu un Latvijas Republikas Satversmes 91. pantam”
Pieejams: http://www.satv.tiesa.gov.Iv/upload/spriedums_2010-20-0106.htm [aplikots 29.05.2015.].

5. Latvijas Republikas Augstakas tiesas Civillietu departamenta lémums un tiesnesu atseviskas domas
lieta Nr. SKC-2414/2014. Pieejams: http://at.gov.Iv/lv/judikatura/judikaturas-nolemumu-arhivs/
senata-civillietu-departaments/hronologiska-seciba_1/2014. [aplukots 26.05.2015.].

6. Senata virsprokurora 1940. gada 20. februari ar lémumu Nr. 77 tieslietu ministra uzdevuma
iesniegtais Tieslietu ministrijas izstradatu projekts “Tieslietu ministra instrukcija miertiesnesiem”
(Tiesu iekartas 109. p.) Senata Apvienotai Sapulcei atsauksmes do$anai. LVVA 1535. £, 10. apr.,
176.1,, 3. lpp. [aplukots 20.03.2015.].



Juridiska zinatne / Law, No. 8, 2015 pp. 241-259

Pazinosanas par cesiju juridiska nozime
Legal Significance of Notification of the Assignment

Dr. iur. Erlens Kalnins

LU Juridiska fakultate
Civiltiesisko zinatnu katedras docents
E-pasts: erlens.kalnins@gmail.com

This article is dedicated to the establishment of legal significance of the notice of assignment,
examining the joint relation of such notification with the assignment by agreement coming into
force, as well as protection of a good faith debtor both before the receipt of such a notice as well
as after the receipt thereof. While analysing the various opinions expressed in legal literature,
the article substantiates the thesis that pursuant to the legal framework of the institution of
assignment covered by the Civil Law of Latvia the notice of assignment made by assignee in a
proper way is to be qualified not as a pre-condition to the fact that the assignment by agreement
would be effective also in relation to the debtor, but rather as a measure to prevent the formal
legitimation of the former creditor (assignor) against the debtor and to make the debtor as of
the bad faith. At the same time, the article substantiates the thesis that such a notice is not to be
deemed as the only way the debtor may become aware of the assignment that has taken place
and become of bad faith, thus losing the legal possibility of a good faith debtor, provided for by
Section 1804, Sentence 2 of the Civil Law of Latvia, to fully or partially discharge himself from
obligation, giving performance to the former creditor (assignor) or entering into the settlement
or similar type of transaction with the assignor or in relation to him, which shall be directed
towards termination or amendment of the assigned right to performance. In this relation, taking
into account the principle of good faith, the bad faith of the debtor as such rather than the fact
of receiving a notice of assignment shall have the decisive meaning.
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Ka noteikts Civillikuma (turpmak - CL) 1804. panta, “agrakais kreditors, nerau-
goties uz cesiju, vél joprojam skaitas par tadu lidz tam laikam, kamér cesionars nav
dabujis apmierinajumu no paradnieka, vai nav célis pret to prasibu, vai vismaz nav
tam pienaciga karta par cesiju pazinojis”, un “lidz tam pasam laikam var ari para-
du samaksat cedentam, ka ari noslégt ar vinu izligumu, un tapat vinam paliek ari
prasibas tiesiba”. Atbilsto$i nakamajam, CL 1805. pantam “cesionars var no cesijas
briza darboties ar kreditora tiesibam un uz §a pamata rikoties ar prasijumu, cedét to
savkart citam un izlietot to pret paradnieku”.!

Par $o normu izpratni un savstarpéjo kopsakaru lidzsingja juridiskaja literattira
izteikti dazadi viedokli.> Minétais jo ipa$i attiecas uz jautdjumu, kada - no cesijas
spéka staganas viedokla - ir nozime pienaciga karta izdaritam pazinojumam par
notikuso cesiju, ka ari uz jautajumu, kadas tiesiskas sekas iestajas un var iestaties
pirms tam, kad paradnieks ir sanémis $adu pazinojumu, un kadas - péc $ada pazi-
nojuma sanemsanas. Bez tam 1idz$inéja juridiskaja literatiira nepelniti maza uzma-
niba ir tikusi veltita labticiga paradnieka aizsardzibas satura (resp., §Is aizsardzibas
priek$noteikumu un tiesisko seku) noskaidros$anai.

Raksta meérkis, nemot véra juridiskaja literatura izteikto viedoklu dazadibu, ir
noskaidrot CL 1804. panta 1. teikuma paredzétas pazinosanas par notikuso cesiju
(denuntiatio) juridisko nozimi un tiesiskas sekas gan no ligumiskas cesijas spéka
esamibas viedokla (sk. CL 1801., 1805. pantu), gan no labticiga paradnieka aizsardzi-
bas viedokla (sk. CL 1804. panta 2. teikumu). Te nozimigs izzinas un salidzinasanas
avots ir pandektu tiesibu literatara izteiktas atzinas,® ka ari lidzigas tiesibu sistémas,

! Abas §is 1937. gada CL normas ar nelieliem redakcionaliem grozijumiem ir parnemtas no 1864. gada

Vietéjo civillikumu kopojuma 3474. un 3475. panta, sk.: Vietéjo civillikumu kopojums (Vietéjo
likumu kopojuma III dala). Tieslietu ministrijas seviskas komisijas sagatavojuma. Riga: Valtera un
Rapas akciju sab. izdevums, 1928, 401. Ipp.

Saja zina ir runa par juridisko literatiiru, kura komentéti Vietgjo civillikumu kopojuma 3474. un
3475. panta noteikumi, ka ari par jaunako juridisko literataru, kura komentéti CL 1804. un 1805. panta
noteikumi.

Ka pamatavots ir izmantots $ads autoritativs darbs: Dernburg, H., Sokolowski, P. System des
Roémischen Rechts. Der Pandekten. 8. Aufl. Berlin: Verlag von H. W. Miiller, 1912 (turpmak —
Dernburg/Sokolowski, S. 649). Si darba dala “Saistibu tiesibas’, kura apliikots cesijas institilts, ir
pieejama ari atseviska izdevuma krievu valoda: Dernburg', G. Objazatel'stvennoe pravo. Perevod"
pod" rukovodstvom" i redakciej P. Sokolovskago. 3. russkoe izdanie. Moskva: Pechatnja A. Snegirevoj,
1911 (turpmak — Dernburg”, s. 129).
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t. i., Vacijas un Sveices civiltiesibas, ietvertais cesijas institiita tiesiskais reguléjums*
un $o valstu tiesu praksé un tiesibu doktrina izteiktas atzinas. Vienlaikus - no pazi-
nosanas par notikuso cesiju viedokla - raksta parindés tiks noradits, kads attieciga
juridiska aspekta risinajums ir paredzéts UNIDROIT Starptautisko komercligu-
mu principos (turpmak - UNIDROIT principi),® Eiropas Ligumtiesibu principos
(turpmak - ELTP)® un Vienoto noradijumu projekta (Draft of a Common Frame of
Reference, turpmak — DCFR).’

Raksta ir runa vienigi par ligumisko cesiju (sk. CL 1793. panta 3. punktu,
1801. pantu) jeb tadu prasijuma pareju no agraka kreditora uz jauno kreditoru, ku-
ras pamats ir cesijas ligums (ipasi neanalizéjot paradraksta cedésanu ar blanko uz-
rakstu un $adas ligumiskas cesijas sekas (sk. CL 1803., 1809. pantu).

1. Cedéta prasijuma pareja un tas sekas

Ligumiska cesija (resp., ar ligumu cedéta prasjjuma pareja cesionaram) stajas
spéka cesijas liguma noslég$anas bridi,® ja vien $aja liguma nav noligts citadi (ta,
piem., lidzé&ji var vienoties par vélaku cesijas spéka staganas bridi, pats cesijas ligums
var but atliekosi nosacits, vai ari $aja liguma var bat noteikti prieksnoteikumi, ku-
riem iestajoties prasijums pariet cesionaram).” Ta ka par cesijas priek$metu var bat
ari “nakami” prasijumi' (t. sk. atliekosi nosaciti prasijumi, sk. CL 1798. pantu), $adu
prasijumu cesija stajas spéka ar attieciga prasijuma rasanas (iegtiSanas) vai atliekosa
nosacijuma iesta$anas bridi."

4 Cesijasinstitats ir reguléts Vacijas Civilkodeksa (turpmak - BGB) 398.-413. paragrafa (sk.: Biirgerliches
Gesetzbuch. Pieejams: http://www.gesetze-im-internet.de/bundesrecht/bgb/gesamt.pdf [aplikots
01.06.2015.]) un Sveices Saistibu tiesibu likuma (turpmak — OR) 164.—174. panta (sk.: Bundesgesetz
betreffend die Erginzung des Schweizerischen Zivilgesetzbuches. Fiinfter Teil: Obligationenrecht.
Pieejams: http://www.gesetze.ch/inh/inhsub220.htm [aplikots 01.06.2015.]).
> Sk.: UNIDROIT Principles of International Commercial Contracts 2010. Pieejams: http://www.
unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf
[aplukots 01.06.2015.].

Sk.: The Principles of European Contract Law 2002 (Parts I, IT and III). Pieejams: http://www.jus.uio.
no/lm/eu.contract.principles.parts.1.to.3.2002/toc.html [aplikots 01.06.2015.].

7 Sk.: von Bar, Ch., Clive, E., Schulte-Nolke, H. (eds.). Principles, Definitions and Model Rules of
European Private Law: Draft Common Frame of Reference (DCFR). Prepared by the Study Group on
a European Civil Code and the Research Group on EC Private Law (Acquis Group). Munich: Sellier.
European law publishers GmbH, 2008.

Sk.: Erdmann, C. System des Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. Bd. IV.
Obligationenrecht. Riga: N. Kymmel’s Verlag, 1894, S. 191, 193 (turpmak - Erdmann, S. 191);
Jerdman", K. Objazatel'stvennoe pravo gubernij Pribaltijsih". Perevod" i dopolnitel'nyja primechanija
M. O. Gredingera. Riga: Izdanie pochetnago mirovogo sudi E E. Kamkina, 1908, s. 225, 228
(turpmak - Jerdman", s. 225); Sinajskij, V. I. Osnovy grazhdanskogo prava (v svjazi s chastju III
Svoda uzakonenij, dejstvujushhih v Latvii i Jestonii). Vypusk II. Veshhnoe pravo. Objazatel'stvennoe
pravo. Semejnoe pravo. Nasledstvennoe pravo. Riga: izdanie akc. 0-va Valters i Rapa, 1926, s. 134, 135
(turpmak - Sinajskij, s. 134).

Sal.: Torgans, K. Saistibu tiesibas. Macibu gramata. Riga: Tiesu namu agentara, 2014, 147. lpp.
(turpmak - Torgans, 147. lpp.).

Par “nakamu” prasijumu cesiju sk. arl: Latvijas Republikas Augstakas tiesas Senata Civillietu
departamenta 2013. gada 15. novembra spriedums lieta Nr. SKC-330/2013. Pieejams: https://tiesas.lv/
nolemumi/pdf/133154.pdf [aplakots 01.06.2015.].

Sal.: Jauernig, O. (Hrsg.). Biirgerliches Gesetzbuch. Kommentar. 11. Aufl. Miinchen: Verlag C. H. Beck,
2004, § 398, Rn. 9 (turpmak - Jauernig/Stiirner, § 398, Rn. 9); Schulze, R. (Schriftleitung). Biirgerliches
Gesetzbuch. Handkommentar. 4. Aufl. Baden-Baden: Nomos Verlagsgesellschaft, 2005, § 398, Rn. 10
(turpmak - Hk-BGB/Schulze, § 398, Rn. 10); Schwenzer, 1. Schweizerisches Obligationenrecht.
Allgemeiner. Teil. 4. Aufl. Bern: Stampfli Verlag AG, 2006, Nr. 90.34 (turpmak — Schwenzer, Nr. 90.34).
Savukart atbilstosi UNIDROIT principu 9.1.5. pantam, ELTP 11:102. panta 2. dalai un 11:202. panta
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Ar cesijas spéka stasanas bridi cedents zaudé cedéto prasijumu, savukart ce-
sionars iegust $o prasijumu un klast par paradnieka (debitor cessus) kreditoru,
turklat neatkarigi no ta, vai paradniekam ir zinams par notikuso cesiju vai ne
(sk. CL 1801. pantu).!* Ar $o bridi - un nevis ar bridi, kad paradniekam pienaciga
karta ticis pazinots vai ari ka citadi kluvis zinams par notikuso cesiju, - cesija ir
spéka ne tikai attieciba pret tresajam personam (t. sk. cedenta kreditoriem), bet ari
attieciba pret paradnieku.”® Ka noteikts CL 1805. panta, “no cesijas briza” cesionars
var darboties ar kreditora tiesibam un uz $1 pamata rikoties ar prasijumu, t. sk. ce-
deét to citam vai ari izlietot to pret paradnieku (piem., pieprasit no paradnieka saisti-
bas izpildijumu vai cedéto prasijumu likt prieksa ieskaitam).!*

Ta ka ar cesijas spéka stasanas bridi cedétais prasijums parstaj bit cedenta man-
tas sastavdala un nonak cesionara manta," no $i briza cedenta kreditori vairs nav
tiesigi lugt tiesu apkilat cedéto prasijumu (resp., apkilat maksajumus, kuri uz $1 pra-
sijuma pamata pienakas no paradnieka, sk. Civilprocesa likuma (turpmak - CPL)
138. panta 1. dalas 6. punktu), un no $1 briza nevar tikt vérsta piedzina uz cedéto

2. dalai, ka ari DCFR III gramatas 5:106. panta 1. dalai un 5:114. panta 2. dalai “nakami” prasjjumi,
kolidz tie radusies (un identificéjami ka tadi, uz kuriem attiecas cesija), uzskatami par cedétiem un
pargajusiem cesionaram cesijas liguma noslégsanas bridi (vai vélaka bridi, par kuru ir vienojusies
cedents un cesionars), resp., $aja gadijuma ir runa par cesijas spéka staganos ar atpakalvérstu spéku.

12 Sk.: Erdmann, S. 191; Jerdman", s. 225; Dernburg/Sokolowski, S. 649, 650; Dernburg”, s. 129, 130.
3 Sk.:Erdmann,S. 191, Fn. 3; Bukovskij, V. (sost.). Svod" grazhdanskih" uzakonenij gubernij Pribaltijskih"
(s" prodolzheniem" 1912-1914 g. g. i s" raz'jasnenijami v" 2 tomah"). T. II. Pravo trebovanij. Riga:
G. Gempel' i Ko, 1914, s. 1431 (turpmak - Bukovskij, s. 1431); Tjutrjumov”, I. M. Grazhdanskoe
pravo. Izd. 2. Tartu: Tipografija G. Laakman", 1927, s. 295, prim. 2 (turpmak — Tjutrjumov”, s. 295).
Atbilstosi citam viedoklim, kas turklat patapinats no 19. gadsimta beigu Rigas pilsétas tiesas prakses
atzinam par Vietéjo civillikumu kopojuma 3471. un 3474. panta (resp., CL 1801. un 1804. panta)
izpratni (sk.: Zwingmann, V. Civilrechtliche Entscheidungen der Riga’schen Stadtgerichte. Bd. V. Riga:
Verlag von N. Kymmel, 1880, Nr. 788, S. 217-219), ar cesijas izdari$anas bridi cedéta prasijuma pareja
cesionaram ir spéka vienigi attieciba pret visam tre$ajam personam (iznemot paradnieku); attieciba
pret paradnieku cesija stajas spéka ar bridi, kad paradniekam pienaciga karta ticis pazinots par
notikuso cesiju (sk.: Bukovskij, s. 1432; Torgans, K. (red.). Latvijas Republikas Civillikuma komentari.
Saistibu tiesibas (1401.-2400. p.). 2. izd. Riga: Mans ipasums, 2000, 301. Ipp. (turpmak - Torgans,
Civillikuma komentari / Griitups, 301. Ipp.)). Bez tam ir izteikts ari viedoklis, ka tikai no $adas
pazinosanas briza paradniekam, cedentam un tre$ajam personam (piem., cedenta kreditoriem, citiem
cesionariem, kuriem cedéts tas pats prasijums) ir jarékinas ar cesionara tiesibam (sk.: Sinajskij, s. 134).
Tacu ka viens, ta otrs viedoklis nonak pretruna ar CL 1801. un 1805. panta noteikumiem un ir balstits
uz klidainu izpratni par to, kada ir pazinosanas par notikuso cesiju juridiska nozime un tiesiskas
sekas (sk. turpmak).
Secinajumam, ka cesija ir spéka attieciba pret paradnieku neatkarigi no ta, vai vinam par to ticis
pazinots, ir liela praktiska nozime tad, ja pasam paradniekam pieder pretprasijums pret cedentu, ko
ving ieguvis cesijas cela un ko vin$ attieciba pret cesionaru var likt prieksa ieskaitam. Ta saskana
ar CL 1808. pantu paradnieks attieciba pret cesionaru var likt prieksa ieskaitam vienigi tadus
pretprasijumus, kas vinam bijusi pret cedentu bridi, kad paradniekam pazinots par notikuso cesiju.
Ta ka cesija ir spéka neatkarigi no ta, vai paradniekam ir pazinots par notikuso cesiju vai ne, ar $adu
pretprasijumu (ko var likt prieksa ieskaitam CL 1808. panta izpratné) saprotams arl tads prasijums
pret cedentu, ko paradnieks ieguvis cesijas cela no citas personas pirms tam, kad paradniekam ticis
pazinots par cesiju, kaut ari pirms $is pazinosanas pats paradnieks (ka minéta pretprasijuma ieguvéjs —
cesionars) vél nebutu pazinojis cedentam (ka paradniekam, kuram jaapmierina pretprasijums) par
minéta pretprasijuma cesiju.

5 Sk.: Erdmann, S. 179, 180, 196; Jerdman", s. 212-214, 231; Torgans, 147. Ipp.; sal.: Guhl, Th., Koller, A.,
Schnyder, A. K., Druey, J. N. Das Schweizerische Obligationenrecht (mit Einschluss des Handels- und
Wertpapierrechts). 9. Aufl. Ziirich: Schulthess Juristische Medien AG, 2000, § 34, Nr. 35 (turpmak -
Guhl/Koller/Schnyder/Druey, § 34, Nr. 35). Ja péc cesijas spéka stasanas, ta¢u pirms tam, kad
paradniekam ticis pazinots par notikuso cesiju, cesionars nomirst, cedétais prasijums - ka mirusa
cesionara atstata mantojuma sastavdala — pariet $o mantojumu pienémusajiem mantiniekiem (sk.
CL 382.,701., 703. pantu).



Erlens Kalnins. Pazinosanas par cesiju juridiska nozime 245

prasijumu (resp., uz maksajumiem, kuri uz $1 prasijuma pamata pienakas no parad-
nieka, sk. CPL 557. panta 2. punktu) par labu cedenta kreditoriem (piedzinéjiem),
kaut ari apkilasanas vai piedzinas vér$anas uzsaksanas bridi cesionars vél nebiitu
pazinojis paradniekam par notikuso cesiju; pretéja gadijuma cesionars ir tiesigs
prasit cedéta (resp., vinam piederosa) prasijuma atbrivosanu no $ada apkilajuma vai
piedzinas (sk. CPL 633. panta 1. un 2. dalu). Tapat ari tad, ja péc cesijas spéka stasa-
nas cedentam pasludinats maksatnespéjas process, cedétais prasijums neveido mak-
satnespéjiga cedenta mantas sastavdalu (jo ietilpst cesionara manta), kaut ari pirms
maksatnespéjas procesa pasludinasanas cesionars vél nebtitu pazinojis paradniekam
par notikuso cesiju.'s

Nemot véra to, ka péc cesijas spéka stasanas cedétais prasjjums vairs nepieder
cedentam, vins$ nav tiesigs o pasu prasijumu atkartoti cedét vai iekilat par labu ci-
tai personai (prioritates princips).”” Tapéc vienreiz jau cedéta, resp., cesionaram jau
pargajusa, prasijuma (vai ta dalas) atkartota cesija nav spéka, ka rezultata no cedenta
un abu cesionaru savstarpéjo attiecibu viedokla prieksroka ir pirmajam cesionaram
ari tad, ja pazinojumu par cesiju paradnieks vispirms ir sanémis no otra cesionara.'®
Tapat nav spéka tada prasijuma iekilasana, kas pirms tam ticis cedéts un pargajis
citai personai, kaut ari $adas iekilasanas bridi (t. sk. komerckilas registracijas bridi)
paradnieks vél nebutu sanémis no pirma cesionara pazinojumu par cesiju.'” Abos
minétajos gadijumos “otra ieguvéja” labticibai nav juridiskas nozimes, jo - atskiriba
no kustamam (kermeniskam) lietam (uz tam iesp&jama ipasuma un kilas tiesibas
labticiga iegtisana; sk. CL 1065., 1343. pantu, Komerclikuma 401. pantu, Komerc-
kilas likuma 26. pantu)?® - likuma nav paredzéta vienreiz jau cedéta prasijuma ka
bezkermeniskas lietas “labticiga ieguvéja” vai “labticiga kilas némeéja” aizsardziba
gadijuma, kad So - sev vairs nepiedero$o — prasijumu cedents ir atkartoti “cedéjis”
vai “iekilajis” par labu citai personai.?!

16 Sal.: Bukovskij, s. 1432, 1433; Dernburg/Sokolowski, S. 651; Dernburg”, s. 131, 132. Ja cesijas ligums
noslégts vienigi izskata péc (fiktivi), lai maldinatu tre$as personas, piem., cedenta kreditorus, un lai
“pasargatu” cedenta mantu (t. i., “cedéto” prasijumu) no sagaidamas piedzinas, cedenta kreditoriem ir
pamatota interese tiesas cela prasit $ada cesijas liguma atzi$anu par spéka neeso$u (sk. CL 1438. pantu).
Ja cesijas ligums noslégts par launu cedenta kreditoriem, t. i., nodarot zaudéumus cedentam, kurs$
(velak) kluvis maksatnespéjigs, cedenta administratoram ir pienakums apstridét sadu cesijas ligumu,
pamatojoties uz Maksatnespéjas likuma ietvertajam specialajam normam par maksatnespéjiga
paradnieka noslégto darijumu apstridésanu (sk. CL 1438. panta piezimi, 2007. gada 01. novembra
Maksatnespéjas likuma 92., 93. pants, 2010. gada 26. jalija Maksatnespéjas likuma 96., 97. pants, sal.:
Bukovskij, s. 1433; Torgans, Civillikuma komentari / Gritups, 302. 1pp.).

Par ligumisko cesiju ka “ricibas darjjumu” un prioritates principu, kas attiecas uz $adu darijumu, sk.

plasak: Kalnins, E. Privattiesibu teorija un prakse. Riga: Tiesu namu agentira, 2005, 143.-145. Ipp.;

Balodis, K. Ievads civiltiesibas. Riga: Zvaigzne ABC, 2007, 173., 174. Ipp.

Sk.: Erdmann, S. 196, 197; Jerdman", s. 231; Buengner, ]. Commentar zu dem vierten Buch des Liv-,

Est und Curldndischen Privatrechts. Bd. I. Artikel 2907-3640. Riga: Commissions- Verlag von Nikolai

Kymmel, 1889, S. 248 (turpmak — Buengner, S. 248); Bukovskij, s. 1435, 1436; Torgans, Civillikuma

komentari / Gritups, 306. Ipp.; Dernburg/Sokolowski, S. 651; Dernburg”, s. 132.

9" Sk.: Bukovskij, s. 1432.

2 Likuma noteikumi par t. s. “tiesibu labticigu iegii§anu no netiesigas personas” péc vispariga principa
attiecas tikai uz kermeniskam lietam (sk.: Balodis, K. Ievads civiltiesibas. Riga: Zvaigzne ABC, 2007,
138.-140. Ipp.). Iznémuma karta saskana ar Komerclikuma 188.! pantu ir iespéjama sabiedribas ar
ierobezotu atbildibu kapitala dalas - ka “bezkermeniskas lietas” - labticiga ieg$ana.

2 Sk.: Sinajskij, s. 136; sal.: Guhl/Koller/Schnyder/Druey, § 34, Nr. 35. Ta ka cedents atbild par cedéta
prasijuma istumu (sk. CL 1810. pantu), $ada gadijuma gan otrs cesionars, kuram “cedéts” neesoss
(resp., cedentam vairs nepiedeross) prasijums, gan kilas néméjs, kuram par labu “iekilats” sads
prasijums, atkariba no apstakliem var prasit no cedenta zaudéjumu atlidzibu (sk. CL 1799. pantu) vai
atlidzibu par netaisni iedzivoto (sk. CL 2389. pantu).
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2. Agraka kreditora (cedenta) formala legitimacija

Cedéjama prasijuma (sk. CL 1798., 1799. pantu) ligumiska cesija ir spéka neat-
karigi no paradnieka izteiktas piekri§anas un neatkarigi no ta, vai paradniekam ir
zinams par notikuso cesiju vai ne (sk. CL 1801. pantu).** Lidz ar to parasti ligumiska
cesija tiek izdarita bez paradnieka piedali$anas, kur§ par notikuso cesiju tiek infor-
méts velak.>

Kaut gan ar cesijas spéka stasanas bridi “agrakais kreditors” (cedents) zaudé ce-
déto prasijumu, vins$ attieciba pret paradnieku saskana ar CL 1804. panta 1. teikumu
turpina bat formali legitiméts ka kreditors jeb saglaba kreditora “tiesisko izskatu”
(“vel joprojam skaitas par kreditoru”) 1idz bridim, kamér cesionars pienaciga kar-
ta nav pazinojis paradniekam par notikuso cesiju; $adai pazinosanai pielidzinama
cesionara prasibas cel$ana pret paradnieku par cedétajam prasijumam atbilstosas
saistibas izpildisanu.** Tapéc CL 1804. panta 1. teikuma paredzétais pazinosanas
par notikuso cesiju institats pirmam kartam kalpo labticiga paradnieka aizsardzibai
(sk. CL 1804. panta 2. teikumu).*

Vienlaikus $is institits kalpo ari cedéta prasijuma nodros$inasanai,?® pasargajot
cesionaru pret tadu labticiga paradnieka ricibu, kuras rezultata cedétais prasijums
var izbeigties, cesionaram nesanemot $i prasjjuma apmierindgjumu no paradnieka.
Ka izriet no CL 1804. panta 1. teikuma vardiskas nozimes, vienigi ar pienaciga karta
izdaritu pazinojumu par cesiju tiek novérsta “agraka kreditora” (cedenta) formala
legitimacija attieciba pret paradnieku,?” un paradnieks tiek padarits launticigs, resp.,
tiek informéts par to, ka prasijums ir pargajis un pieder citai personai.”® Ta rezultata
paradniekam tiek atnemta CL 1804. panta 2. teikuma paredzéta tiesiska iespéja — ar

22 Ka tiesa veida paredzéts DCFR III gramatas 5:104. panta 2. dala, prasijuma cesijai (resp., ta parejai

cesionaram) nav nepiecieS$ama nedz pazino$ana par to paradniekam, nedz paradnieka piekrisana
cesijai.
Nedz cedentam, nedz cesionaram nav pienakuma obligati pazinot paradniekam par notikuso cesiju.
Turklat atbilstosi cedenta un cesionara norunai cedents var bit tiesigs ari turpmak sava varda pieprasit
un sanemt izpildijjumu no paradnieka, bet cesionars - izlietot cedéto prasijumu pret paradnieku tikai
tad, ja ir iestajusies cesijas liguma paredzétie priek$noteikumi (t. s. “klusa cesija”), sal.: Bukovskij,
s. 1433; Torgans, Civillikuma komentari / Gritups, 302. lpp.; Palandt, O. (Begr.). Biirgerliches
Gesetzbuch. 65. Aufl. Miinchen: Verlag C. H. Beck, 2006, § 398, Rn. 6, 21 f (turpmak - Palandt/
Griineberg, § 398, Rn. 6).
2 Sk.: Erdmann, S. 191, 192; Jerdman", s. 226; Dernburg/Sokolowski, S. 650; Dernburg”, s. 130, 131.
% Sk. Vinzarajs, N. Civiltiesibu problémas. Raksti (1932-1939). Riga: E. Kalnina un V. Tihonova
izdevums, 2000, 132. Ipp.
% Sk.: Dernburg/Sokolowski, S. 649; Dernburg”, s. 130; Sinajskij, s. 134.
27 Sk.: Vinzarajs, N. Civiltiesibu problémas. Raksti (1932-1939). Riga: E. Kalnina un V. Tihonova
izdevums, 2000, 132. Ipp., 12. vére; Dernburg/Sokolowski, S. 650; Dernburg”, s. 131. Ka trapigi noradits
juridiskaja literattra, ar cesijas spéka stasanos cesionars iegust visas kreditora tiesibas, ta¢u vinam ir
konkurents (cedents), no kura cesionars atbrivojas tikai ar pienaciga karta izdaritu pazinojumu par
cesiju (sk.: Erdmann, S. 194; Jerdman", s. 228).
Ar cesijas spéka stasanas bridi — un nevis ar bridi, kad paradniekam pienaciga karta ticis pazinots par
notikuso cesiju, — cedétais prasijums pariet cesionaram, kurs visa prasijjuma cedé$anas gadijuma klist
par vienigo isto kreditoru (kaut ari lidz pazinosanas bridim cedents attieciba pret paradnieku turpina
bat formali legitiméts ka kreditors). Tapéc juridiskaja literatara izteiktais viedoklis, ka lidz minéta
pazinojuma izdarisanas bridim paradniekam ir divi kreditori (kuru statuss ir lidzigs kopkreditoru
statusam), ka rezultata paradniekam ir izvéles tiesiba izpildit saistibu par labu vienam vai otram no
viniem (sk.: Erdmann, S. 192, 193; Jerdman", s. 226, 227; Buengner, S. 247; Bukovskij, s. 1431, 1432;
Tjutrjumov”, s. 295, prim. 2; Torgans, Civillikuma komentari / Gritups, 301. lpp.), nav juridiski
pamatots un nonak pretruna ar cesijas ideju un tas praktiskajiem mérkiem (sk.: Dernburg/Sokolowski,
S. 649, Fn. 1; Dernburg”, s. 130, prim. 2).

23

28
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izpildijuma do$anu cedentam ka “agrakajam kreditoram” (kur$ nav tiesigs to sa-
nemt) vai ar izliguma noslégsanu - atbrivoties no cedétajam prasijumam atbilstosas
saistibas pret cesionaru ka isto kreditoru.*’

3. Labticiga paradnieka aizsardziba

Atkariba no ta, vai paradniekam ir ticis pienaciga karta pazinots par notikuso
cesiju vai ne, atbilsto$i CL 1804. panta 2. teikumam un 1807. pantam labticiga pa-
radnieka aizsardziba izpauzas divéjadi. Proti, tads paradnieks, kuram nav pazinots
par notikus$o cesiju, ir tiesigs palauties uz to, ka prasijums nav cedéts un nav notiku-
si kreditora maina (t. s. “negativa” labticiba). Savukart tads paradnieks, kuram pie-
naciga karta ticis pazinots par notikuso cesiju, ir tiesigs palauties uz to, ka prasijums
ir cedéts un pargajis cesionaram ka jaunajam kreditoram, kaut ari patiesiba (piem.,
cesijas liguma absolutas spéka neesamibas dé]) konkrétais prasijums nemaz nav par-
gajis cesionaram (t. s. “pozitiva” labticiba).

Ka viena, ta otra situacija labticiga paradnieka aizsardzibu attaisno CL
1807. panta nostiprinatais princips — atbilstosi tam ar cesiju paradnieka stavoklis
nedrikst pasliktinaties, ka rezultata labticigs paradnieks nedrikst ciest tapéc, ka
kreditors savu prasijumu ir cedéjis talak citai personai. Turklat gan viena, gan otra
situacija - labticiga paradnieka aizsardzibas interesés — ir runa par iznémumu no
vispariga noteikuma: atbilstosi tam saistibas izpildijumam ir tiesigs spéks tikai tad,
ja tas dots istajam kreditoram (sk. CL 1816. pantu).

3.1. Paradnieka“negativa” labticiba

Ta ka cesija ir spéka pat tad, ja paradnieks neko par to nezina (sk. CL 1801. pan-
tu), ar cesijas spéka stasanas bridi labticigs paradnieks nezaudé tiesibu dot saistibas
izpildijumu par labu cedentam vai ka citadi darijumtiesiska cela atbrivoties no cede-
tajam prasijumam atbilsto$as saistibas.*

Tapéc saskana ar CL 1804. panta 2. teikumu lidz bridim, kad paradniekam ti-
cis pienaciga karta pazinots par notikuso cesiju, vin$ var dot saistibas izpildijumu
cedentam, ka rezultata cedétais prasijums izbeidzas un labticigais paradnieks
atbrivojas no $im prasijumam atbilstosas saistibas, kaut ari izpildijjumu ir sane-
mis nevis istais kreditors (cesionars), bet gan “Skietamais kreditors” (cedents).’*
Turklat $aja norma lietotais jédziens “parada samaksa” aptver ari t. s. “saistibas
izpildijjuma aizstajéjus”, t. i., gadjjumus, kad saskana ar CL 1815. panta 2. teikumu

» Saja zind nav pamatots juridiskaja literatiira izteiktais secindjums, ka piendciga karta izdarits
pazinojums par cesiju atnem cedentam lidz pazino$anas bridim pieskirto iespé&ju likumiga kreditora
statusa izlietot pret paradnieku savu prasijumu (sk.: Bukovskij, s. 1432; Tjutrjumov”, s. 295). PirmKkart,
ar cesijas spéka stasanas bridi cedents zaudé cedéto prasijumu, ka rezultata vairs nevar but runa
par “cedentam piedero$a” prasijuma izlietoSanu pret paradnieku. Otrkart, pienaciga karta izdarits
pazinojums par cesiju nevis atnem cedentam “tiesibu” sanemt saistibas izpildijumu no paradnieka,
bet gan noveérs cedenta ka “agraka kreditora” formalo legitimaciju attieciba pret paradnieku, padarot
paradnieku Jaunticigu un atnemot vinam iespéju, piem., ar izpildjjuma do$anu cedentam atbrivoties
no cedétajam prasijumam atbilstosas saistibas pret cesionaru.

30 Sal.: Dernburg/Sokolowski, S. 650; Dernburg”, s. 130.

31 Sk.: Sinajskij, s. 134. Ka paredzéts UNIDROIT principu 9.1.10. panta 1. dala, lidz bridim, kad
paradnieks sanem pazinojumu par cesiju no cedenta vai cesionara, vin$ atbrivojas no saistibas ar
samaksas dosanu cedentam. Atbilstosi ELTP 11:303. panta 4. dalas noteikumiem, ja paradnieks dod
izpildijumu cedentam, ving atbrivojas no saistibas tikai un vienigi tad, ja izpildijums dots, nezinot par
notikuso cesiju. Lidzigi ari DCFR III gramatas 5:118. panta 1. dala paredzéts, ka paradnieks atbrivojas
no saistibas ar izpildijuma dosanu cedentam, kamér paradnieks no cedenta vai cesionara nav sanémis
pazinojumu par cesiju un nezina, ka cedents vairs nav tiesigs sanemt izpildijjumu.
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paradnieka vieta saistibu par labu cedentam ir izpildijusi tre$a persona (kurai -
tapat ka paradniekam - jabut labticigai attieciba uz konkréta prasijuma piederibu
cedentam ka “agrakajam kreditoram”), kad ista saistibas izpildijuma priek$meta
vieta cedents ir pienémis no paradnieka citu izpildijuma priek§metu (sal. CL 1832.—
1834. pants) vai ari kad saistibas izpildijuma priek$mets likuma noteiktajos gadiju-
mos un kartiba ir ticis nodots zvérinatam notaram glabajuma (sk. CL 1837. panta
1. dalu, Notariata likuma 145.!-145.° pantu).

Tapat saskana ar CL 1804. panta 2. teikumu lidz minétas pazino$anas bridim
labticigais paradnieks var noslégt ar cedentu izligumu, pédéjam atsakoties no prasi-
juma pret paradnieku (savstarpéjas piekap$anas rezultata) un ta vieta iegistot citu,
no izliguma izrieto$u prasjjumu (sk. CL 1881., 1884. pantu), turklat $ads izligums
ir spéka ari pret cesionaru. Saja zina nav nozimes tam, vai izligums noslégts arpus-
tiesas kartiba vai ari ar mérki izbeigt jau iesaktu tiesvedibu cedenta un paradnieka
starpa (sk. CPL 226.-228. pantu).

Kaut gan CL 1804. panta 2. teikuma ir runa vienigi par “parada samaksu” un
“izligumu”, $Is normas vardiska nozime ir parak $aura: ja labticigs paradnieks var
atbrivoties no cedétajam prasjjumam atbilstos$as saistibas ar izpildijuma do$anu vai
izliguma noslégsanu, nav sapratiga izskaidrojuma, kapéc labticigs paradnieks neva-
rétu (pilniba vai daléji) atbrivoties no $adas saistibas ari ar cita veida darijumu, kas
noslégts ar cedentu (vai attieciba pret vinu) un kas vérsts uz minéta prasjjuma iz-
beig$anu vai grozi$anu.” Tapéc no CL 1804. panta 2. teikuma izrieto$as tiesiskas se-
kas ir attiecinamas ari uz cita veida vienpuséju vai divpuséju darijumu, kas noslégts
“par launu cesionaram” un kas vérsts uz cedéta prasijuma izbeigsanu vai groziSanu
labticiga paradnieka laba (piem., uz paradnieka izdaritu ieskaitu, uzteikumu vai
vienpuséju atkapsanos no liguma, ka ari uz paradnieka un cedenta starpa noslég-
tu ieskaita, atcéléja un parjaunojuma ligumu vai vienosanos par liguma grozisanu).
Sadi labticiga paradnieka noslégti darijumi - tapat ka izligums - ir spéka ari pret
cesionaru.*

Paradnieka labticibai japastav izpildijuma do$anas vai attieciga darijuma noslég-
$anas bridi, turklat paradniekam nekaité tas, ka par notikuso cesiju vins ir uzzinajis
velak.*

3.2. Paradnieka“pozitiva” labticiba

No otras puses, ir aizsargajama paradnieka labticiga palausanas ari uz tadas cesi-
jas spéka esamibu, par kuru vinam ir ticis pienaciga karta pazinots.

Proti, no CL 1804. panta 2. teikuma izrietosas tiesiskas sekas iestajas ari tad, ja
cesijas cela iegito prasjjumu pirmais cesionars — péc pazinosanas paradniekam par
$o cesiju — ir cedgjis talak citai personai (nakamajam cesionaram) un paradnieks -
pirms pazinojuma sanems$anas par nakamo cesiju — labticigi ir devis saistibas izpil-
djjumu pirmajam cesionaram (vai, piem., labticigi ir noslédzis ar vinu izligumu).

32 AriSveices tiesu praksé un tiesibu doktrina atzits, ka Sveices Saistibu tiesibu likuma 167. panta vardiska
nozime (paredzot labticiga paradnieka iespéju atbrivoties no cedétajam prasijumam atbilstosas
saistibas, dodot tas izpildjjumu cedentam) ir parak $aura, ka rezultata §i norma ir attiecinama uz
visiem darijumiem, ko paradnieks noslédzis ar cedentu attieciba uz cedéto prasijumu un kas vérsti
uz §i prasijuma izbeig$anu ($adi darijumi ir, piem., ieskaits, atcéléja ligums, parjaunojuma ligums), ja
vien konkréta darfjuma noslégsanas bridi paradnieks ir bijis labticigs (sk.: Schwenzer, Nr. 90.42; Guhl/
Koller/Schnyder/Druey, § 34, Nr. 37).

3 Sal.: Jauernig/Stiirner, § 407, Rn. 1 f; Hk-BGB/Schulze, § 407, Rn. 1 ff; Palandt/Griineberg, § 407,
Rn. 1ff.

% Sal.: Hk-BGB/Schulze, § 407, Rn. 4; Guhl/Koller/Schnyder/Druey, § 34, Nr. 37.
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Tas tapéc, ka no CL 1804. panta 2. teikuma piemérosanas viedokla nav juridiskas
nozimes, vai talak cedéto prasijumu pats “agrakais kreditors” ieguvis sakotnéjas ie-
gi$anas vai ari atvasinatas iegi$anas (t. sk. cesijas) cela.

Paradnieka palausanas uz cesijas spéka esamibu ir aizsargajama ari tad, ja pa-
radnieks labticigi ir devis saistibas izpildijjumu par labu tadam cesionaram, kurs pa-
radniekam pienaciga karta ir pazinojis par cesiju, kaut ar1 pati ligumiska cesija nav
spéka (resp., ir absoluti spéka neesosa vai tikusi veiksmigi apstridéta) un konkrétais
prasijums patiesiba nemaz nav pargajis cesionaram.” Tas pats attiecas uz gadijumu,
kad vienreiz jau cedétu prasijumu “agrakais kreditors” (cedents) atkartoti cedéjis
citai personai (otrajam cesionaram), un paradnieks labticigi ir devis saistibas izpil-
djjumu $im otrajam cesionaram (“Skietamajam kreditoram”), kur$ pirmais pienaci-
ga karta pazinojis paradniekam par cesiju (kaut ari saskana ar prioritates principu
vienreiz jau cedéta prasijuma atkartota cesija nav spéka).*®

3.3. Labticiga galvinieka aizsardziba

Ciktal nav noligts citadi, vienlaikus ar cedéto prasjjumu cesionaram pariet ari
visas pie ta piederigas un cesijas bridi spéka esosas blakus tiesibas, t. sk. galvojuma
prasijums pret galvinieku, ar ko nodrosinats cedétais prasijums (sk. CL 1806. panta
1. dalu). Tapéc ieprieks raksturoto aizsardzibu - lidzas galvenajam paradniekam -
bauda ari galvinieks. Proti, CL 1804. panta 2. teikums attiecas uz visiem cedenta
paradniekiem, t. sk. uz galvinieku, turklat neatkarigi no ta, vai vin$ ir uznémies
saistibu ka pats paradnieks vai ne (sk. CL 1702. pantu).

Ja galvinieks labticigi ir devis galvojuma saistibas izpildijumu par labu “skie-
tamajam kreditoram” vai, piem., labticigi noslédzis ar vinu izligumu, $ada riciba
ir speka ari pret isto kreditoru.’” Turklat minéta izpildijjuma dos$anas rezultata ari
galvenais paradnieks atbrivojas no pienakuma dot galvenas saistibas izpildiju-
mu Istajam kreditoram, jo ar cesiju paradnieka stavoklis nedrikst pasliktinaties
(sk. CL 1807. pantu).®®

Taja pasa laika galvinieks ir tiesigs prasit no galvena paradnieka, lai pédéjais,
pamatojoties uz CL 2389. panta noteikumiem par netaisni iedzivota atprasisanu,
atlidzina galviniekam to izpildijumu, ko pédéjais labticigi ir devis par labu “Skie-
tamajam kreditoram”. Tas tapéc, ka $adas galvojuma saistibas izpildijuma dosanas
rezultata galvenais paradnieks, atbrivojoties no pienakuma dot galvenas saistibas
izpildijumu istajam kreditoram, vienlaikus netaisni iedzivojas uz galvinieka rékina,
jo tad, ja galvinieks batu izpildijis savu galvojuma saistibu par labu istajam kredi-
toram, galvinieks likumiskas cesijas (cessio legis) cela ieguitu no §1 kreditora galve-
no prasijjumu pret paradnieku tada apmeéra, kada galvinieks to butu apmierinajis

3 Sk.: Sinajskij, s. 136; sal.: Schwenzer, Nr. 90.41. Saskana ar ELTP 11:304. pantu paradnieks, kur§ dod
izpildijumu par labu personai, kura pazinojuma par cesiju noradita ka cesionars, atbrivojas no saistibas,
ja vien paradnieks nav varéjis zinat, ka §i persona nav tiesiga sanemt izpildjjumu. Ka paredzéts DCFR
III gramatas 5:118. panta 2. dala, kaut ari persona, kura pazinojuma par cesiju noradita ka cesionars,
nav kreditors, paradnieks atbrivojas no saistibas ar izpildijuma labticigu doSanu $ai personai.

3 Sal.: Sinajskij, s. 134; Schwenzer, Nr. 90.41; Hk-BGB/Schulze, § 408, Rn. 1; Palandt/ Griineberg, § 408,
Rn. 1. Ka noteikts UNIDROIT principu 9.1.11. panta, ja vienu un to pasu tiesibu tas pats cedents
secigi ir cedéjis diviem vai vairakiem cesionariem, paradnieks atbrivojas no saistibas, samaksajot tada
kartiba, kada vin$ ir sanémis pazinojumus par cesiju.

37 Sal.: Hk-BGB/Schulze, § 407, Rn. 2.

% Pretéja gadijuma galvenajam paradniekam butu ne tikai pienakums izpildit galveno saistibu par labu
istajam kreditoram, bet vienlaikus ari pienakums atlidzinat galviniekam to izpildjjumu, ko pédéjais
labticigi ir devis par labu “Skietamajam kreditoram’, ka rezultata paradniekam tiktu uzlikta “divkarsa
atbildiba” par vienu un to pasu saistibu.
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(sk. CL 1704. pantu). Ta ka “Skietamajam kreditoram”, kur$ sanémis galvojuma sais-
tibas izpildjjumu no labticiga galvinieka, galvenais prasijums nemaz nepieder un
lidz ar to - juridiski nevar pariet galviniekam likumiskas cesijas cela, sada situacija
CL 1704. panta noteikumi nav piemeérojami, un galvinieks pret galveno paradnie-
ku var vérsties vienigi ar prasijumu par netaisni iedzivota atlidzinasanu (sk. CL
2389. pantu).

3.4. Labticiga paradnieka izvéles iespéja

CL 1804. panta 2. teikuma ietverta norma kalpo tikai un vienigi labticiga parad-
nieka aizsardzibai, tapéc vinam paliek izvéles iespéja.

Proti, paradnieks var atsaukties uz to, ka cedétajam prasijumam atbilstosa sais-
tiba ir pilniba vai dalgji izbeigusies, labticigi dodot tas izpildijjumu par labu “Skieta-
majam kreditoram” vai labticigi noslédzot ar vinu izligumu vai cita veida darjjumu
attieciba uz cedéto prasijumu. Tacu paradnieks var ari izmantot iespéju atprasit no
“$kietama kreditora” vinam doto izpildijumu, pamatojoties uz noteikumiem par ne-
taisni iedzivota atprasisanu (sk. CL 2389. pantu). Sada interese paradniekam var bit,
piem., gadijuma, kad izpildijumu sanémusais cedents ir maksatspéjigs (resp., finan-
siali spéjigs atlidzinat bez tiesiska pamata sanemto izpildijjumu), turklat paradnie-
kam attieciba pret cesionaru (t. i., isto kreditoru) ir pretprasijums, kuru vins var likt
prieksa ieskaitam (sk. CL 1808. panta 2. teikumu), tadéjadi ieskaita veida izbeidzot
cedéto prasijumu bez nepieciesamibas dot saistibas izpildijumu.*

3.5. Cedenta un cesionara savstarpéjas attiecibas

Janem véra, ka CL 1804. panta 2. teikums aizsarga labticigu paradnieku (atbri-
vojot vinu no saistibas un pienakuma vélreiz dot izpildjjumu istajam kreditoram),*’
taCu neaizsarga formali legitiméto cedentu, kurs, saglabajot kreditora “tiesisko iz-
skatu”, sanémis saistibas izpildijjumu no labticiga paradnieka un ir to paturéjis vai
ari ka citadi - attieciba pret labticigo paradnieku - ir rikojies ar cedéto prasijumu
(ka rezultata $is prasijums ir pilniba vai daléji izbeidzies). Cesionars, kur$ $adi ir
(pilniba vai daléji) zaudéjis vinam cedéto prasijumu, nevar prasit no labticiga parad-
nieka, lai tas vélreiz dotu saistibas izpildijjumu, un var veérsties vienigi pret ceden-
tu.*! Tapéc saskana ar CL 1806. panta 3. dalu cedenta pienakums ir atdot (atlidzinat)
cesionaram visu to, ko cedents péc cesijas spéka stasanas un bez tiesiska pamata ir
sanémis no labticiga paradnieka, izmantojot savu kreditora formalo legitimaciju.*?
Ta ka cedents, péc cesijas spéka stasanas sanemot saistibas izpildijumu no labticiga
paradnieka un to paturot (vai ka citadi rikojoties ar cedéto prasijumu), ar $adu savu
ricibu prettiesigi parkapj cesijas ligumu (ja vien cesionars nav devis uzdevumu vai
atlavis cedentam $adi rikoties), cesionars var prasit no cedenta ari atlidzibu par $a-
das ricibas rezultata nodaritajiem zaudéjumiem (sk. CL 1779. pantu).*?

Lidzigas tiesiskas sekas iestdjas ari gadijuma, kad vienreiz jau cedétu prasijjumu
cedents ir atkartoti cedéjis citai personai, un $is prasijums izbeidzies ar labticiga
paradnieka dotu saistibas izpildijumu par labu otrajam cesionaram (“skietamajam

¥ Sal.: Schwenzer, Nr. 90.45; Jauernig/Stiirner, § 407, Rn. 3; Hk-BGB/Schulze, § 407, Rn. 6; Palandt/
Griineberg, §$ 407, Rn. 5.

0 Sal.: Bukovskij, s. 1432; Guhl/Koller/Schnyder/Druey, § 34, Nr. 37.

4 Sk.: Sinajskij, s. 135; sal.: Schwenzer, Nr. 90.44.

42 Sk.: Erdmann, S. 197; Dernburg/Sokolowski, S. 658; Dernburg”, s. 130. CL 1806. panta 3. dala ir ietverts
specials tiesiskais reguléjums cesionara prasijumam pret cedentu par netaisni iedzivota atlidzinasanu
(sal.: CL 2389. pants).

* Sal.: Schwenzer, Nr. 90.44; Palandt/Griineberg, § 407, Rn. 3.
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kreditoram”). Sada gadijuma pirmais cesionars atkariba no apstakliem var prasit no
cedenta atlidzibu par nodaritajiem zaudéjumiem (sk. CL 1779. pantu), ka ari atlidzi-
bu par netaisni iedzivoto (sk. CL 2389. pantu). Turpreti tad, ja labticigais paradnieks
ir devis saistibas izpildijjumu par labu tadam cesionaram, kur§ to sanémis un pa-
turéjis uz spéka neesosa cesijas liguma pamata, cedents var prasit no cesionara, lai
pédgjais atlidzina netaisni iedzivoto (sk. CL 2389. pantu).

3.6. Cedenta prasibas tiesiba

Ka noteikts CL 1804. panta, lidz bridim, kamér cesionars nav sanémis no parad-
nieka apmierinajumu vai nav célis pret vinu prasibu, vai vismaz nav pienaciga karta
pazinojis paradniekam par notikuso cesiju, cedentam “paliek ari prasibas tiesiba”.

Proti, ta ka lidz bridim, kamér cesionars pienaciga karta nav pazinojis paradnie-
kam par notikuso cesiju, cedents attieciba pret paradnieku turpina but formali legi-
timéts ka kreditors (sk. CL 1804. panta 1. teikumu), $aja laika posma cedents var ari
celt prasibu pret paradnieku par cedétajam prasijumam atbilstosas saistibas izpildi-
$anu (sk. CL 1804. panta 2. teikumu).** Turklat parasti $adas cedenta ricibas pamata
ir vina vienoSanas ar cesionaru, un atbilstosi tai lidzéji ipasi norunajusi pagaidam
klusét par notikuso cesiju, ka ari vienojusies par to, ka prasiba pret paradnieku tiks
celta cedenta varda un ka sakotnéja prasitaja (cedenta) aizstasana ar vina tiesibu
parnéméju (cesionaru) notiks velak tiesvedibas laika (t. s. “klusa cesija”).* Tapat
cedents saglaba kreditora (prasitaja) formalo legitimaciju tad, ja prasijums, kuru
vins jau izlietojis pret paradnieku tiesas cela, ticis cedéts tiesvedibas laika. Sada pra-
sfjuma cesija uzsaktas tiesvedibas laika pati par sevi nenozimé cedenta - prasitdja
izstasanos no procesa, jo atbilstosi CL 1804. pantam cedents, neraugoties uz cesiju,
turpina skaitities par prasitaju lidz bridim, kameér saskana ar CPL 77. pantu vins$ ne-
tiek aizstats ar cesionaru ka tiesibu parnéméju.*®

Protams, ari noteikums par “prasibas tiesibas palik§anu cedentam” domats lab-
ticiga paradnieka aizsardzibai, kura stavoklis ar cesiju nedrikst pasliktinaties (sk.
CL 1807. pantu). Tapéc gadjjuma, kad kreditors savu prasijumu ir izlietojis tiesas
cela un péc tam cedéjis citai personai, ka ari gadijuma, kad cedents ir célis tiesa pra-
sibu pret paradnieku jau péc attieciga prasijuma cedé$anas, spéka stajies tiesas sprie-
dums, kas taisits strida starp cedentu (prasitaju) un paradnieku (atbildétaju) par $o
prasijumu, ir saisto$s ari cesionaram, ja lietas izskatiS$anas péc butibas pabeig$anas
bridi (sk. CPL 183. pantu) paradnieks ir bijis labticigs. Citiem vardiem, $ads tiesas
spriedums — neatkarigi no ta, vai spriedums ir pozitivs cedentam vai ne, - saista ce-
sionaru tapat ka cedentu, un atbilstosi CPL 203. panta 3. dalai cesionars (ka cedenta
tiesibu parpéméjs) nav tiesigs nedz cita procesa apstridét tiesas nodibinatos faktus,*”
nedz ari celt tiesa jaunu prasibu pret paradnieku par to pasu priek§metu un uz ta
pasa (t. i., uz cedéta prasijuma) pamata.*®

* Sk.: Dernburg/Sokolowski, S. 651; Dernburg”, s. 131.

5 Sal.: Bukovskij, s. 1433; Torgans, Civillikuma komentari / Gritups, 302. Ipp.

6 Sal.: Bukovskis, V. Civilprocesa macibas gramata. Riga: autora izdevums, 1933, 264. Ipp. Taja pasa
laika tiesai iesniegts pieteikums par prasitaja aizstasanu, kuru parakstijis prasitajs (cedents) un
cesionars, vai tiesai iesniegts vinu parakstits cesijas liguma akts ir pilnigi pietiekams, lai tiesibu uz
prasibu uzskatitu par cedétu cesionaram (sk.: turpat, 265. Ipp.) un lai saskana ar CPL 77. pantu tiesa
izlemtu jautajumu par prasitaja aizstaSanu ar vina tiesibu parnémeéju (cesionaru).

Sada tiesas sprieduma nodibinatie fakti nav no jauna japierada, iztiesajot citas civillietas, kuras piedalas
paradnieks un cesionars, jo $is spriedums ir saisto$s cesionaram ka cedenta tiesibu parnéméjam
(sk. CPL 96. panta 2. dalu, 203. panta 3. dalu).

8 Sal.: Jauernig/Stiirner, § 407, Rn. 7; Hk-BGB/Schulze, § 407, Rn. 8; Palandt/Griineberg, § 407, Rn. 11.
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No iepriek§ minéta var izdarit vél $adus secinajumus, kas pirmaja mirkli var
skist parak talejosi, lai gan péc butibas tie logiski izriet no CL 1804. panta jégas un
mérka - aizsargat labticigu paradnieku. Proti, ja tiesvedibas laika paradnieks (at-
bildétajs) sanem pienaciga karta izdaritu cesionara pazinojumu par ta prasjjuma
cesiju, ko prasitajs pret vinu izlietojis tiesas cela, tacu nedz prasitajs (cedents), nedz
cesionars neizrada iniciativu jautajuma par prasitaja aizstaanu ar vina tiesibu par-
néméju (cesionaru), tad paradnieka interesés ir apstridét prasitaja (cedenta) aktivo
legitimaciju (t. sk. lagt tiesu izbeigt tiesvedibu sakara ar to, ka prasitajam vairs nav
prasibas tiesibas, sk. CPL 223. panta 2. punktu).*’ Pretéja gadijuma launticigais pa-
radnieks riskeé, ka pret vinu var tikt taisiti divi izpildami tiesas spriedumi par vienu
un to pasu prasijumu — viens cedenta laba, bet otrs cesionara laba (cita tiesvediba
starp cesionaru un paradnieku).”® Ja paradnieks (atbildétajs) ir ieintereséts taja, lai
viena tiesvediba tiktu atrisinats ar cedéto prasijumu saistitais strids, vin$ var lagt
tiesu pieaicinat lieta cesionaru tresas personas statusa (pirms pabeigta lietas izskati-
$ana péc butibas pirmas instances tiesa (sk. CPL 78. pantu), ' ka ari lagt tiesu izlemt
jautdjumu par prasitdja (cedenta) aizstasanu ar vina tiesibu parnéméju - cesionaru
(8ada aizstasana savukart ir iespéjama jebkura procesa stadija, sk. CPL 77. pantu).

4. Pazinojuma par cesiju izdarisana un ta sekas

Atbilstosi CL 1804. panta 1. teikuma vardiskajai nozimei cedenta ka “agraka
kreditora” formala legitimacija attieciba pret paradnieku tiek novérsta tikai tad, kad
cesionars pienaciga karta ir pazinojis paradniekam par notikuso cesiju.

Turklat saskana ar CL 1804. panta 1. teikumu $adam pazinojumam pielidzinama
cesionara prasibas cel$ana pret paradnieku par cedétajam prasijumam atbilstosas
saistibas izpildisanu (piem., par naudas parada piedzinu vai ipasuma tiesibas atzisa-
nu uz nopirkto nekustamo ipasumu), ja uz $adas prasibas pamata tiesnesis ir ierosi-
najis civillietu un likuma noteiktaja kartiba paradniekam ticis nosutits prasibas pie-
teikums, nosakot terminu rakstveida paskaidrojumu snieg$anai (sk. CPL 131. panta
1. dalas 1. punktu, 148. panta 1. dalu).”* Protams, nepieciesamiba péc pienaciga
karta izdarita pazinojuma par cesiju atkrit, ja cesionars ir sanémis cedéta prasjjuma

9 Ka atzits juridiskaja literattra, ja prasibu pret paradnieku ir célis gan cedents, gan cesionars, no abam
$im savstarpéji konkuréjosam prasibam prieksroka jadod cesionara prasibai (sk.: Bukovskij, s. 1432;
Torgans, Civillikuma komentari / Gratups, 302. Ipp.).

Sal.: Jauernig/Stiirner, § 407, Rn. 7. Ja tiesvedibas laika cedents vai cesionars neltdz tiesu izlemt
jautagjumu par cedenta (prasitaja) aizstadanu ar vina tiesibu parnéméju — cesionaru (sk. CPL 77. pantu)
un ari paradnieks, kurs sanémis pienaciga karta izdaritu cesionara pazinojumu par cesiju, o apstakli
noklusé un neapstrid prasitaja (cedenta) aktivo legitimaciju, tad spéka stajies tiesas spriedums, ar
ko apmierinata cedenta prasiba pret launticigo paradnieku (resp., pret tadu paradnieku, kurs lietas
izskati$anas péc butibas pabeigsanas bridi ir zinajis par notikuso cesiju), nav juridisks skérslis tiesai
cita tiesvediba apmierinat ari cesionara prasibu pret paradnieku, kas celta par to pasu (cedéto)
prasijumu. Proti, §ada situacija launticigais paradnieks vairs nevar pret cesionaru izlietot ierunu par
to, ka ar spéka stajusos tiesas spriedumu jau ticis izspriests strids starp tam pasam pusém, par to pasu
priek$metu un uz ta pasa pamata (sk. CPL 223. panta 3. punktu).

Sal.: Bukovskis, V. Civilprocesa macibas gramata. Riga: autora izdevums, 1933, 265. Ipp.

CL 1804. panta 1. teikuma izpratné cesionara “prasibas cel$anai” pret paradnieku ir pielidzinama
ari, piem., tiesne$a lémuma, ar kuru apmierinats cesionara pieteikums par cedétajam prasjjumam
atbilstosas saistibas bezstridus piespiedu izpildisanu, nosatiSana paradniekam (sk. CPL 405. panta
2. dalu), ka ari bridinajuma par saistibas piespiedu izpildiSanu izsnieg$ana paradniekam (sk. CPL
406.° panta 1. dalu), ja pieteikumu tiesai par cedétajam prasijumam atbilstosas saistibas piespiedu
izpildiSanu bridinajuma kartiba iesniedzis cesionars.
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apmierinajumu no paradnieka (sk. CL 1804. panta 1. teikumu) vai ari paradnieks
attieciba pret cesionaru ir atzinis cesijas faktu.>

4.1. Cesionara izdarits pazinojums par cesiju

Cedents var nebut ieintereséts pazinot paradniekam par prasijuma cedéSanu
un pat apzinati var to nedarit, lai, neraugoties uz notikuso cesiju, sanemtu saistibas
izpildijumu no labticiga paradnieka. Tapéc ar CL 1804. panta 1. teikumu cesiona-
ram pieskirta tiesiba®* nepastarpinati pazinot paradniekam par notikuso cesiju, un
paradniekam $is pazinojums ir janem véra.” Turklat, lai cesionars pilniba nodrosi-
natos pret cedéta prasijuma zaudésanu vai pret §im prasijumam atbilstosas saistibas
izpildiSanu par labu cedentam (labticiga paradnieka ricibas rezultata), par notikuso
cesiju nepieciesams pazinot visiem paradniekiem (t. i., visiem kopparadniekiem,
galvenajam paradniekam un galviniekam).

Ka izriet no CL 1804. panta 1. teikuma satura un jégas, pazinojums par cesiju
ir citai personai (paradniekam) adreséts gribas izteikums, kas var tikt izdarits gan
rakstiska, gan mutiska forma.>® Bez tam saskana ar §is normas vardisko nozimi pa-
radniekam janem véra vienigi tads pazinojums par cesiju, ko izdarijis cesionars.”’
Turklat atbilstosi valdo$ajam viedoklim nedz cedenta izdarits pazinojums parad-
niekam, nedz ari tas apstaklis, ka paradnieks par notikuso cesiju ir uzzinajis citada
veida (piem., no tre$as personas), juridiski nevar aizstat CL 1804. panta 1. teikuma
paredzéto cesionara pazinojumu, resp., tiesisko seku zina nav pielidzinams pienaci-
ga karta izdaritam pazinojumam par cesiju.’®

Cesionara pazinojumam jabut izdaritam attieciba uz paradnieku vai vina liku-
misko parstavi. Ja pazinojums izdarits attieciba uz paradnieka ligumisku parstavi
vai darbinieku, tas péc vispariga principa ir spéka ari pret paradnieku tikai tad, ja

% Sk.: Dernburg/Sokolowski, S. 650; Dernburg”, s. 131.

3 Ar CL 1804. panta 1. teikumu cesionaram ir pieskirta tiesiba pazinot paradniekam par notikuso
cesiju, ko cesionars var ari neizlietot. Tapéc §is normas jégai neatbilst juridiskaja literattra izteiktais
viedoklis, ka saskana ar CL 1804. panta 1. teikumu cesionaram ir uzlikts pienakums izdarit $adu
pazinojumu (sk.: Torgans, Civillikuma komentari / Gritups, 302. lpp.; Torgans, 147. Ipp.).

> Sk.: Bukovskij, s. 1431; Sinajskij, s. 135.

% Sk.: Bukovskij, s. 1431; sal.: Schwenzer, Nr. 90.43. Ari saskana ar UNIDROIT principu 9.1.10. pantu un
DCEFR III gramatas 5:118. pantu pazinojumam par notikuso cesiju nav nepiecieSama ipasa forma (taja
pasa laika atbilstosi DCFR III gramatas 5:119. panta 2. dalai paradnieks, kur§ sanémis pazinojumu
par cesiju, kas nav izteikts tekstuala forma uz pastaviga informacijas neséja vai nesniedz adekvatu
informaciju par cedéto prasijumu un cesionara personu, var pieprasit jaunu pazinojumu, kas atbilst
$im prasibam). Savukart saskana ar ELTP 11:303. panta 1. dalu paradnieka pienakums ir dot saistibas
izpildijumu par labu cesionaram tikai un vienigi tad, ja paradnieks no cedenta vai cesionara ir
sanémis rakstisku pazinojumu par cesiju, kura ir pietiekami identificéts cedétais prasijums un ietverts
pieprasijums dot saistibas izpildijjumu cesionaram (jaunajam kreditoram).

Atbilstosi Vacijas un Sveices tiestbam paradnieks tiek padarits launticigs ne tikai ar cesionara, bet

pirmam kartam - ar cedenta izdaritu pazinojumu par cesiju (sk.: Hk-BGB/Schulze, § 407, Rn. 4;

Schwenzer, Nr. 90.43.). No $i viedokla UNIDROIT principu 9.1.10. panta, ELTP 11:303. panta 1. dala

un DCFR III gramatas 5:118. panta 1. dala ir runa par cedenta vai cesionara izdaritu pazinojumu par

cesiju.

% Sk.: Erdmann, S. 192; Jerdman”, s. 226; Buengner, S. 247; Bukovskij, s. 1432, 1433; Torgans,
Civillikuma komentari / Gritups, 302. Ipp. Ka paskaidrots juridiskaja literatiira, pazinojumam par
cesiju jabut izdaritam no cesionara (un nevis cedenta) puses ari tapéc, ka saskana ar likumu $adam
pazinojumam jabut parliecino$am, un vienigi cesionara riciba parasti ir visi nepiecieSamie lidzekli
(sk. CL 1802. pantu, 1806. panta 3. dalu) parliecinosa pazinojuma izdarisanai (sk.: Erdmann, S. 192;
Jerdman”, s. 226).
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$adam parstavim vai darbiniekam ir uzticéta paradnieka parstaviba saistiba ar ce-
détajam prasijumam atbilstosas saistibas izpildi.*

Visbeidzot, cesionara pazinojumam jabat izdaritam “pienaciga karta”, t. i., pazi-
nojuma jabut ietvertai pietiekami skaidrai noradei uz attiecigo prasijumu un ta ce-
désanas faktu. Turklat $im pazinojumam jabut izdaritam tada veida, lai paradnieks
faktiski uzzinatu par notiku$o cesiju, resp., lai nepastavétu nekadi objektivi un juri-
diski vera nemami $kérsli paradnieka faktiskai iespéjai iepazities ar $§i pazinojuma
saturu (to saprast un pienemt zinasanai).®® Ja rakstisks pazinojums izdarits starp
klatneeso$iem, nepiecie$ams, lai tas butu sasniedzis paradnieku, resp., nokluvis vina
varas sféra ta, ka paradnieks normalos apstaklos varétu ar $o pazinojumu faktiski
iepazities.®! Turklat tad, ja paradnieks ir komersants un pazinojums sasniedzis vina
juridisko adresi (kas ierakstita komercregistra), paradnieks nevar aizbildinaties ar
to, ka vina likumiskais parstavis vai attiecigi pilnvarots darbinieks nav vargjis fak-
tiski iepazities ar pazinojuma saturu (sk. Komerclikuma 12. panta 4. dalu), iznemot
gadijumu, kad tam par skérsli bijusi neparvarama vara vai nejauss notikums (ar ko
nav saprotama, piem., komersanta darbinieku nolaidiba vai trakumi vina uznému-
ma darba organizacija).**

Strida gadijjuma cesionaram ir pienakums pieradit to, ka vin$ pienaciga karta ir
pazinojis paradniekam par notikuso cesiju un ka paradnieks faktiski ir uzzinajis par
cedéta prasijuma pareju cesionaram. Ja cesionars pietiekami parliecinosi ir pieradijis
to, ka pazinojums sasniedzis paradnieku, pirmskietami (prima facie) prezuméjams,
ka paradniekam faktiski ir kluvis zinams par notikuso cesiju.®®

4.2, Paradnieka zinasana par notikuso cesiju

Juridiskaja literatara izteikts viedoklis, ka ari paradnieka zinasana par notikuso
cesiju - bez attieciga pazinojuma sanems$anas no cesionara - juridiski pielidzinama
$ada pazinojuma sanemsanai (ar piebildi, ka CL 1804. panta ir noteikts citadi).**

% Sal.: Hk-BGB/Schulze, § 407, Rn. 5; Palandt/Griineberg, § 407, Rn. 7.
€ Ja prasijums, kas pret paradnieku (atbildétaju) izlietots tiesas cela, ir ticis cedéts tiesvedibas laika, tad
ka “pienaciga karta izdarits pazinojums par cesiju” var kalpot arl prasitaja (cedenta) un cesionara
kopigi vai tikai cesionara iesniegts pieteikums tiesai par prasitaja (cedenta) aizstaganu ar vina tiesibu
parnéméju (cesionaru), ko tiesa nosutijusi zinasanai paradniekam (atbildétajam) vai kas kluvis vinam
zinams, iepazistoties ar civillietas materialiem (sk. ari $1 raksta 46. atsauci). Tapéc nav akceptéjams
jaunakaja tiesu praksé izteiktais viedoklis, kas ticis argumentéts gan ar noradi uz §i raksta 13. atsaucé
atspoguloto mazakuma viedokli par ligumiskas cesijas “staSanos spéka attieciba pret paradnieku”
(sk.: Bukovskij, 11, s. 1432; Torgans, Civillikuma komentari / Gritups, 301. Ipp.), gan ar noradi uz
valdoso viedokli par cesionara izdarita pazinojuma ekskluzivitati (sk. $1 raksta 58. atsauci), ka -
neraugoties uz prasitaja (cedenta) un cesionara iesniegtu pieteikumu tiesai par prasitaja aizstaganu
ar vina tiesibu parnéméju, kuram pievienots cesijas ligums, — prasitaja aizsta$ana saskana ar CPL
77. pantu nevar notikt un $ads pieteikums (par kura izskati$anu tiesas sédé atbildétajam pazinots
likuma noteiktaja kartiba) ir noraidams, ja pirms minéta pieteikuma iesniegsanas tiesai cesionars
arpustiesas kartiba nav pienaciga karta pazinojis atbildétajam (paradniekam) par notikuso cesiju,
kas - tiesas ieskata — kalpotu ka pieradijums tam, ka “cesija notikusi atbilstosi likuma prasibam”
(sk. Latvijas Republikas Augstakas tiesas Civillietu tiesu palatas 2013. gada 03. septembra lemumu
civillieta Nr. C04349706; nav publicéts).
Par “citai personai adresétu gribas izteikumu” un ta sanemsSanu sk. plasak: Balodis, K. Ievads
civiltiesibas. Riga: Zvaigzne ABC, 2007, 156.-161. Ipp.
62 Sal.: Balodis, K. levads civiltiesibas. Riga: Zvaigzne ABC, 2007, 159. Ipp.; Hk-BGB/Schulze, § 407,
Rn. 5; Palandt/Griineberg, § 407, Rn. 7.
6 Sal.: Hk-BGB/Schulze, § 407, Rn. 10; Palandt/Griineberg, § 407, Rn. 9.
¢ Sk.: Sinajskij, s. 134, 136 (8is viedoklis izteikts attieciba uz CL 1804. pantam analogisko Vietéjo
civillikumu kopojuma 3474. pantu). Atbilstosi Vacijas un Sveices tiesibam izikiro$a nozime ir
paradnieka launticibai, nevis tam, vai pazinojumu par cesiju vins ir sanémis tiesi no cesionara, turklat
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Sim viedoklim, nemot véra labas ticibas principu (sk. CL 1. pantu), ir japiekrit. Ja
paradnieks pozitivi zina par notikuso cesiju, ta¢u — pirms pazinojuma sanemsanas
no cesionara — tomér dod saistibas izpildijjumu cedentam, noslédz ar vinu izligu-
mu vai cita veida darfjumu attieciba uz cedéto prasijumu (par launu cesionaram),
$ada riciba nav uzskatama par godpratigu un tiesiski aizsargajamu. Proti, kaut ari
pirms pazinojuma sanemsanas no cesionara paradnieks juridiski formali ir tiesigs
“paradu samaksat cedentam, ka ari noslégt ar vinu izligumu” (sk. CL 1804. panta
2. teikumu), §is tiesibas izlieto$ana situacija, kad paradniekam ir pozitivi zinams par
notiku$o cesiju, kvalificéjama ka pretéja labai ticibai un nebauda tiesisku aizsardzi-
bu (sk. CL 1. pantu). Tapéc gan tad, ja cesionars ir pienaciga karta pazinojis parad-
niekam par notikuso cesiju, gan ari tad, ja paradniekam citada veida (t. i., neatkarigi
no $ada pazinojuma sanemsanas) ir kluvis zinams fakts, ka prasijums ticis cedéts
un ir pargajis citai personai (cesionaram), paradnieks zaudé iespé&ju — ar izpildijuma
dosanu cedentam ka “agrakajam kreditoram” (kurs$ nav tiesigs to sanemt) vai, piem.,
ar izliguma noslégsanu - atbrivoties no cedétajam prasijumam atbilstosas saistibas
pret cesionaru ka isto kreditoru (sk. CL 1817. pantu).

Saja zina paradniekam, kuram cesionars (vél) nav pienaciga karta pazinojis par
notikus$o cesiju, kaité vienigi pozitiva zinasana, t. i., tadu apstaklu faktiska zinasana,
kas neparprotami liecina par kreditoram piederéjusa prasijuma pareju citai perso-
nai (cesionaram). Taja pasa laika $adam paradniekam péc vispariga principa nekaité
tas, ka vin$ aiz neuzmanibas nezina par notiku$o cesiju.®®> Tikai pamatotu $aubu
gadijuma paradnieka pienakums ir vérsties pie kreditora un parliecinaties, vai vins
nav cedéjis attiecigo prasijumu citai personai ($ads pienakums izriet no labas ticibas
principa, sk. CL 1. pantu). Ja $ada situacija kreditors (cedents) Jaunticigi noklusé jau
notikus$as cesijas faktu, paradnieka labticiba turpinas.

Strida gadijuma cesionaram ir pienakums pieradit to, ka paradnieks ir uzzinajis
par notikuso cesiju pirms cesionara pazinojuma sanemsanas vai neatkarigi no $ada
pazinojuma izdarisanas.

4.3. Paradnieka tiesiba pieprasit pieradijumus

Kaut ari pienaciga karta izdarits cesionara pazinojums par cesiju (ka ari $1 fak-
ta pozitiva zinasana no paradnieka puses) atnem paradniekam tiesisku iespéju -
CL 1804. panta 2. teikuma paredzétaja veida — atbrivoties no cedétajam prasijumam
atbilstosas saistibas pret cesionaru, $is pazinojums pats par sevi vél neuzliek parad-
niekam pienakumu uzreiz izpildit saistibu par labu cesionaram (kaut ari jau batu
iestajies saistibas izpildes termin$ vai nosacijums).®®

paradnieka labticibu jo ipasi izslédz cedenta izdarits pazinojums (sk.: Hk-BGB/Schulze, § 407, Rn. 4;
Schwenzer, Nr. 90.43.). No UNIDROIT principu 9.1.10. panta, ELTP 11:303. panta 1. dalas un DCFR
III gramatas 5:118. panta 1. dalas izriet, ka paradnieks tiek padarits Jaunticigs neatkarigi no ta, vai
pazinojumu par cesiju vins$ ir sanémis no cedenta vai cesionara. Turklat ELTP 11:303. panta 3. dala
ipasi reguléta paradnieka riciba attieciba pret cesionaru (t. i, vina pienakums izpildit saistibu, ka
ari tiesiba aizturét saistibas izpildijumu), ja paradnieks par notikuso cesiju ir uzzinajis citada veida,
nevis sanemot attiecigu pazinojumu no cedenta vai cesionara. Ari DCFR III gramatas 5:119. panta
1. dala ipasi reguléta paradnieka iespéjama riciba gadijuma, kad vinam ir sapratigs pamats uzskatit,
ka prasijums ticis cedéts, kaut ari paradnieks nav sanémis pazinojumu par cesiju (proti, $ada situacija
paradnieks ir tiesigs pieprasit, lai kreditors (cedents) vai nu pazino par notiku$o cesiju, vai ari
apstiprina to, ka prasijums nav ticis cedéts vai ka cesionars vél joprojam ir tiesigs sanemt izpildijumu).

¢ Sal.: Hk-BGB/Schulze, § 407, Rn. 4; Palandt/Griineberg, § 407, Rn. 6.

6 Sk.: Bukovskij, s. 1431; Torgans, Civillikuma komentari / Gritups, 302. Ipp.; sal.: Schwenzer, Nr. 90.43.
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Ta ka cesionaram nav visparéja pienakuma vienlaikus ar pazinojuma izdarianu
uzradit pasu cesijas aktu (rakstisku cesijas ligumu),®” ari paradniekam nav visparéja
pienakuma pilniba noticét jebkadam pazinojumam par cesiju.®® Tapéc paradnieks
ir tiesigs pieprasit no cesionara pieradijumus, kas apliecina prasijuma cedésanas un
parejas faktu.® Ja par cedéto prasijumu sastadits rakstisks akts (sk. CL 1802. pantu),
péc paradnieka pieprasijuma cesionars, nemot véra CL 1816. un 1817. panta noteiku-
mus, cita starpa nav tiesigs atteikties uzradit paradniekam atbilstosi CL 1802. panta
noteikumiem sastadito “sevisko dokumentu” (resp., rakstisku cesijas ligumu) vai ce-
sijas uzrakstu uz minéta akta.”’” Kamér cesionars nav pietiekami parliecinosi piera-
dijis to, ka attiecigais prasijums cesijas cela ir pargajis vinam, un noveérsis paradnie-
ka pamatotas $aubas par So faktu, paradnieks nav uzskatams par nokavéjusu, kaut
ari jau butu iestajies saistibas izpildes termin$ vai nosacijums (sk. CL 1656. pantu).”!

4.4. Paradnieka riciba pamatotu Saubu gadijuma

Ja paradniekam kluvusi zinami tadi apstakli, kas ir pietiekams iemesls vina pa-
matotam Saubam par to, kura no vairakam personam uzskatama par isto kreditoru,
paradnieks var atbrivoties no atbildibas par nokavéjumu, nododot saistibas izpildi-
juma priek§metu zvérinatam notaram glabajuma (sk. CL 1837. panta 1. da]u, Notari-
ata likuma 145.'-145.° pantu).”® Proti, CL 1837. panta 1. dalas noteikumi attiecas ari
uz gadijumu, kad pastav pietickams iemesls paradnieka pamatotam Saubam par ista
kreditora personu (it ipasi tad, ja vairakas personas pieprasa no paradnieka saistibas
izpildijjumu), jo $ada gadijuma ir runa par “citiem iemesliem”, kuru dél “kreditoru
nevar atrast”, turklat péc vispariga principa izpildijumam ir tiesigs spéks tikai tad,
ja tas dots nevis $kietamajam, bet gan istajam kreditoram (sk. CL 1816. pantu).” Ta,
piem., par pietiekamu iemeslu $adam Saubam var kalpot apstaklis, ka paradnieks ir
sanémis gan pazinojumu no cesionara par cesiju (ar pieprasijumu izpildit saistibu),
gan pazinojumu no cedenta par to, ka cesija nav spéka un saistibas izpildijums ir
jadod cedentam. Tapat par $adu iemeslu var kalpot apstaklis, ka paradnieks no vai-
rakiem cesionariem ir sanémis pazinojumu par viena un ta pasa prasijuma cesiju
ar pieprasjjumu izpildit saistibu, turklat nav nepieciesams, lai minétie “pretendenti”
jau tiesas cela butu uzsakusi risinat vinu starpa pastavo$o stridu par cedéta prasiju-
ma piederibu.”*

Ja saistibas izpildijuma priek$metu, nemot véra ta ipasibas, juridiski nav iespé-
jams nodot zvérinatam notaram glabajuma un paradniekam zinamie apstakli ir pie-
tiekams iemesls vina pamatotam $aubam par ista kreditora personu, paradnieks ir

7 Tapéc cesijas akta neuzradiSana paradniekam (vienlaikus ar pazinojuma izdaridanu) pati par
sevi nenozimé to, ka cesionars nav “pienaciga kartd” pazinojis paradniekam par notikuso cesiju

(CL 1804. panta 1. teikuma izpratné).

8 Sk.: Bukovskij, s. 1431, 1432; Torgans, Civillikuma komentari / Gritups, 302. Ipp.

¢ Sal.: Bukovskij, s. 1433; Torgans, 147., 148. Ipp.

70 Sk.: Buengner, S. 247; Bukovskij, s. 1433.

7t Ari atbilsto$i UNIDROIT principu 9.1.12. pantam, ELTP 11:303. panta 2. dalai un DCFR III gramatas
5:119. panta 3. un 4. dalai gadijuma, kad pazinojumu par cesiju ir izdarijis cesionars, paradnieks var
pieprasit, lai cesionars sapratiga laika sniedz atbilsto$us (uzticamus) pieradjjumus tam, ka cesija ir
notikusi, turklat lidz $adu pieradijumu sniegSanai paradnieks var aizturét saistibas izpildijumu.

72 Sal.: Bukovskij, s. 1431; Dernburg/Sokolowski, S. 657; Dernburg", s. 138; sal.: Schwenzer, Nr. 90.43;
Guhl/Koller/Schnyder/Druey, § 34, Nr. 39, 42. Ar saistibas izpildjjuma priek§meta nodosanu
zvérinatam notaram glabajuma (ja pastav visi $adas nodosanas prieksnoteikumi) ne tikai tiek novérsta
paradnieka nokavéjuma turpinasanas (ja tas jau bija iestajies), bet ari tiek izpildita pati saistiba, ka
rezultata kreditora prasijums izbeidzas (sk. CL 1811. pantu).

73 Sk.: Buengner, S. 274, 275; Bukovskij, s. 1469.

7% Sal.: Guhl/Koller/Schnyder/Druey, § 34, Nr. 42.
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tiesigs, ieprieks par to bridinot visas ieinteresétas personas (kuras pretendé uz saisti-
bas izpildijumu), pardot $o priek$metu uz (ista) kreditora rékina (sk. CL 1837. panta
2. dalu) un no pardosanas sanemto naudas summu (ieturot pardosanas izdevumus)
nodot zvérinatam notaram glabajuma (sk. CL 1837. panta 1. dalu).”

Paradnieks, kur§ zina, ka cedenta un cesionara starpa (vai cedenta un vairaku
cesionaru starpa) pastav strids par cesijas spéka esamibu, un, neraugoties uz miné-
to stridu, tomeér dod saistibas izpildijumu par labu kadam no viniem, ar $adu savu
ricibu riské dot izpildijjumu tadai personai, kura nav tiesiga to sanemt, un lidz ar to
riské neatbrivoties no savas saistibas un pienakuma vélreiz dot izpildijumu istajam
kreditoram (sk. CL 1817. pantu).”

Kopsavilkums

1. Atbilstosi CL 1801. un 1805. panta noteikumiem ligumiskas cesijas speka esami-
ba (arl attieciba pret paradnieku) nav atkariga no ta, vai cesionars ir pienaciga
karta pazinojis paradniekam par notikuso cesiju vai ne. Proti, pienaciga karta iz-
darits pazinojums par cesiju, kas paredzéts CL 1804. panta 1. teikuma, ir kvalifi-
céjams nevis ka prieksnoteikums tam, lai ligumiska cesija (t. i., ar ligumu cedéta
prasijuma pareja cesionaram) butu spéka ari attieciba pret paradnieku, bet gan
ka lidzeklis, lai novérstu “agraka kreditora” (cedenta) formalo legitimaciju attie-
ciba pret paradnieku un lai informétu paradnieku par notikuso cesiju, tadéjadi
padarot vinu launticigu.

2. Kaut gan ar cesijas spéka staganas bridi cedents zaudé cedéto prasijumu (to ie-

gust cesionars), vin$ attieciba pret labticigu paradnieku turpina but formali le-
gitiméts ka kreditors jeb saglaba kreditora “tiesisko izskatu” (sk. CL 1804. panta
1. teikumu).
Sada situacija labticiga paradnieka aizsardziba izpauzas tadéjadi, ka vins saglaba
tiesisku iespéju pilniba vai daléji atbrivoties no cedétajam prasijumam atbilsto-
$as saistibas pret isto kreditoru (cesionaru), labticigi dodot saistibas izpildijumu
“Skietamajam kreditoram” (cedentam) vai arl labticigi noslédzot izligumu vai
cita veida darijumu ar cedentu (vai attieciba pret vinu), kas vérsts uz cedéta pra-
sfjuma izbeig$anu vai grozi$anu par launu cesionaram (sk. CL 1804. panta 2. tei-
kumu).

3. Atbilstosi CL 1804. panta vardiskajai nozimei vienigi tad, ja cesionars ir pienaci-
ga karta pazinojis paradniekam par notikuso cesiju (kam pielidzinama cesiona-
ra prasibas cel$ana pret paradnieku), paradniekam tiek atnemta tiesiska iespéja
CL 1804. panta 2. teikuma paredzétaja veida atbrivoties no cedétajam prasiju-
mam atbilsto$as saistibas.

Tadu, nemot véra labas ticibas principu (sk. CL 1. pantu), iz8kiro$a nozime ir
japieskir nevis cesionara pazinojuma izdari$anas faktam, bet gan paradnieka
launticibai ka tadai. Proti, cesionara izdarits pazinojums par cesiju nav uzska-
tams par vienigo veidu, kada paradnieks var uzzinat par notikuso cesiju. Ari tad,
ja paradnieks — neatkarigi no cesionara pazinojuma sanems$anas — ir uzzinajis

75 Sk.: Bukovskij, s. 1470, 1471. Paradnieks ir tiesigs rikoties atbilstosi CL 1837. panta noteikumiem ari
tad, ja cesionars - neraugoties uz pienaciga karta piedavatu izpildjjumu - atsakas izdot paradniekam
rakstisku apliecinajumu jeb kviti par piedavatas samaksas sanemsanu (sk. CL 1838. panta 2. dalu)
vai atsakas atdot paradniekam parada aktu, ja tads ir sastadits (sk. CL 1841. panta 1. dalu), jo $ada
gadjjuma uzskatams, ka cesionars bez tiesiska pamata atsakas pienemt saistibas izpildijumu (sk.:

Bukovskij, s. 1475, 1478).
76 Sal.: Schwenzer, Nr. 90.43; Guhl/Koller/Schnyder/Druey, § 34, Nr. 39.
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par notiku$o cesiju (piem., no cedenta vai tre$as personas), vin$ uzskatams par
launticigu paradnieku un zaudé tiesisko iespéju CL 1804. panta 2. teikuma pare-
dzétaja veida atbrivoties no cedétajam prasijumam atbilstosas saistibas.
Pienaciga karta izdarits cesionara pazinojums par cesiju arl ir pamats labticiga
paradnieka aizsardzibai. Ja péc $ada pazinojuma (un nepiecieSamibas gadiju-
ma - péc papildu pieradijumu) sanems$anas paradniekam, nemot véra vina riciba
eso$o informaciju, nav pietickama iemesla nopietni $aubities par cesijas spéka
esamibu un cedéta prasijuma pareju cesionaram, $ads labticigs paradnieks - ar
saistibas izpildijjuma do$anu vai citadi darijjumtiesiska cela (sk. CL 1804. panta
2. teikumu) - pilniba vai daléji atbrivojas no cedétajam prasijumam atbilstosas
saistibas ari tad, ja izpildjjuma sanemsanas vai darjjuma noslégsanas bridi cesio-
nars patiesiba nav bijis istais kreditors un nav bijis tiesigs sanemt saistibas izpil-
dijjumu vai rikoties ar prasijumu.
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