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Starptautiskaja vidé arvien lielaka uzmaniba tiek veltita starptautisku investiciju stridu iz3kir-
$anai Starptautiskaja investiciju stridu izskirSanas centra (ICSID). Publikacija ir veltita ICSID
skiréjtiesas jurisdikcijas analizei, pienemot |émumu par pagaidu tiesibu aizsardzibas lidzek|u
piemérosanu. Tuvak tiks aplikoti $adu Iémumu pienemsanas procesualie priekSnoteikumi.
Lémumu materialie priekSnoteikumi, pieméram, steidzamiba un nepiecieSamiba (urgency and
necessity), ir arpus raksta tvéruma. Autore ipasu uzmanibu velta tadu gadijumu problematikas
izpétei, kad |émums par tiesibu aizsardzibas pagaidu lidzekliem tiek pienemts pirms [émuma
par ICSID Skiréjtiesas jurisdikciju izskatit stridu vispar.

Atslégvardi: investiciju strids, pagaidu tiesibu aizsardzibas lidzekli, Starptautiskais investiciju
stridu iz8kirsanas centrs.
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levads

ICSID $obrid ir viena no galvenajam institcijam, kas risina investiciju stridus.
Lielaka dala $o stridu pasaulé tiek izskatiti tie$i ICSID.! 2012. gada 15. oktobri ICSID
tika registréta ari lieta pret Latviju.?

Gan ICSID Konvencijas 47. pants, gan ICSID Skiréjtiesas reglamenta 39. pants
paredz $kiréjtiesai tiesibas rekomendét (recommend) tiesibu aizsardzibas pagaidu
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lidzeklus. Reguléjuma netiek lietota cita terminologija, ka, pieméram, “lemt par”,
“pienemt lemumu par” u. c. ICSID $kiréjtiesu praksé ir analizéta terminologija un tas
ietekme uz lémumu par tiesibu aizsardzibas pagaidu lidzeklu juridisko spéku. Vairak-
kart ICSID skirgjtiesas ir skaidrojusas, ka termins “rekomendacija” (recommendation)
ICSID Konvencijas konteksta ir pielidzinams terminam “lémums” (order), tadéjadi iz-
kliedéjot Saubas, ka léemumi par tiesibu aizsardzibas pagaidu lidzekliem pusém varétu
nebiit saisto$i.> Sads viedoklis pausts ari tiesibu doktrina.*

Ne ICSID konvencija, ne ICSID Skiréjtiesas reglaments nenosaka tiesibu aiz-
sardzibas pagaidu lidzeklu veidus. Tiesibu aizsardzibas pagaidu lidzeklu veidi, ko
iesaka ICSID $kiréjtiesu sastavi, ir atkarigi no konkrétas situacijas un no tiesibam,
kuras ar Siem lidzekliem ir jaaizsarga. Puses tiesibu aizsardzibas pagaidu lidzek-
lus ir lugusas loti dazadas situacijas.” Dazas lietas ICSID $kiréjtiesa ir piemérojusi
tiesibu aizsardzibas pagaidu lidzeklus, lai nodros$inatu pieeju lieta svarigiem pie-
radijjumiem.® Citas lietas tiesibu aizsardzibas pagaidu lidzekli ir saistiti ar naidigu
propagandu vai nelabvéligu publikaciju aizliegumu.” Lidz ar to nevar pastavét viens
izsmelo§s saraksts ar pieejamiem tiesibu aizsardzibas pagaidu lidzeklu veidiem.

ICSID Skiréjtiesas reglamenta 39. panta 1. dala® paredz, ka puses var iesniegt li-
gumu piemérot tiesibu aizsardzibas pagaidu lidzeklus jebkura bridi péc tam, kad ir
pienemta prasiba. Tas nozimé, ka ICSID skiréjtiesa var pienemt lémumu rekomen-
deét tiesibu aizsardzibas pagaidu lidzeklus, pirms ta ir pienémusi [émumu par savu
jurisdikciju izskatit attiecigo stridu.

Sada pieeja ir saistita ar risku un rada griitibas situacijas, kad, pieméram, jano-
skaidro, vai ICSID skiréjtiesa var pienemt lémumu par tiesibu aizsardzibas pagaidu
lidzeklu piemérosanu pirms lémuma pienemsanas par tas jurisdikciju, ja tas juris-
dikcija ir tikusi apstridéta. Lemuma pienemsana par ICSID skiréjtiesas jurisdikciju
var bat sarezgits un laikietilpigs process, kas varétu ilgt aptuveni gadu.” Savukart
tiesibu aizsardzibas pagaidu lidzek]u pieméro$ana parasti tiek prasita steidzamas
situacijas, un $ads lagums zaudétu savu primaro mérki un jégu, ja sakotnéji tiktu
risinats sarezgitais jautajums par jurisdikciju. Tomér aktuals ir jautajums, ka ICSID
$kiréjtiesa var pienemt léemumu par tiesibu aizsardzibas pagaidu lidzeklu pieméro-
$anu, kas praktiski ietekmé pusu savstarpéjas attiecibas un tiesibas, bez iepriekséjas
jurisdikcijas noteiksanas par $o stridu vispar.

Lémums par tiesibu aizsardzibas pagaidu lidzekliem var tikt pienemts, pirms
ICSID s$kiréjtiesai ir bijusi iespéja lemt par iebildumiem pret tas jurisdikciju vai
pirms ta ir pienémusi prasibas pieteikumu péc biitibas.' Sadas situacijas ICSID
$kiréjtiesai ir jauznemas risks par situaciju, kura tiek pienemts léemums par tiesibu
aizsardzibas pagaidu lidzeklu piemérosanu, bet vélak atklajas, ka skiréjtiesai nebi-
ja jurisdikcijas, lai $adu léemumu pienemtu. No otras puses, pastav risks apdraudét
galéja sprieduma izpildi, sakotnéji pienemot lémumu par jurisdikciju. ICSID $kiréj-
tiesas uzdevums $aja bridi ir rast lidzsvaru starp $iem riskiem.

Lieta Occident Petroleum v. Ecuador'! $kiréjtiesa parada veidu, kada $is lidzsvars
tiek panakts, paredzot, ka 1émums par tiesibu aizsardzibas pagaidu lidzeklu piemeé-
ro$anu pirms ICSID jurisdikcijas noteikSanas var tikt pienemts tikai gadijumos,
kad jurisdikcija ir prima facie. Tadéjadi ICSID $kiréjtiesa praksé ir noteikusi, ka, lai
ari léemums par tiesibu aizsardzibas pagaidu lidzekliem var tikt pienemts, pirms ir
noteikta skiréjtiesas jurisdikcija, tomeér skiréjtiesai ir janem véra pirmskietamibas
princips jeb prima facie princips.

Publikacija autore analizé un apkopo teorija un ICSID $kiréjtiesas praksé no-
teiktos priek$noteikumus lémuma pienems$anai par tiesibu aizsardzibas pagaidu
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lidzekliem, ja nepieciesams $adu lémumu pienemt, pirms ICSID $kiréjtiesa ir Iémusi
par savu jurisdikciju. Lai gan ICSID lémumiem nav precedentu spéks, tomér tie tiek
nemti véra, izskatot lidzigu stridu vai interpretéjot kadu tiesibu normu.'

Priek$noteikumi lemuma pienemsanai par tiesibu aizsardzibas
pagaidu lidzekliem pirms ICSID skirejtiesas jurisdikcijas noteik$anas

Analizéjot plagak ICSID gkiréjtiesas praksi, var izdalit divus priekSnoteikumus,
lai ICSID skiréjtiesa varétu pienemt lémumu par tiesibu aizsardzibas pagaidu li-
dzeklu pieméro$anu, pirms ir pienemts lémums par tas jurisdikciju. Sida gadijuma
skiréjtiesai vispirms jaizvérté gan tas prima facie jurisdikcija, gan prima facie lietas
pienemamiba."

ICSID s$kiréjtiesa lemumu pienemsanas procesa ir paklauta 1965. gada 18. marta
Vasingtonas Konvencijai par investiciju stridu izskirsanu starp valstim un citu val-
stu pilsoniem (turpmak - ICSID Konvencija) un starptautiskajam publiskajam tie-
sibam." No ta izriet, ka ICSID $kiréjtiesas Iémumi par tiesibu aizsardzibas pagaidu
lidzeklu piemérosanu ir javérté starptautisko publisko tiesibu konteksta. Vésturiska
aspekta ANO Starptautiskas tiesas statati kalpoja par paraugu ICSID Konvencijas
47. pantam par tiesibu aizsardzibas pagaidu lidzekliem."” Tadéjadi var vilkt parale-
les starp ICSID $kiréjtiesas praksi un ANO Starptautiskas tiesas praksi, ipasi attieci-
ba uz lemumu pienemsanu par tiesibu aizsardzibas pagaidu lidzeklu piemérosanu.'®
Prima facie jurisdikcija

ANO Starptautiska tiesa sava praksé ir noradijusi, ka jurisdikcijai ir jabat pri-
ma facie, lai varétu pienemt lémumu par tiesibu aizsardzibas pagaidu lidzekliem.
Sis princips tika nodibinats jau lietas United Kingdom v. Iceland ' un Germany v.
Iceland.'® Sajas lietas ANO Starptautiska tiesa, pienemot lémumu par tiesibu aiz-
sardzibas lidzek]u piemérosanu, sakotnéji pétija, vai tai ir prima facie jurisdikcija,
kas izriet no pusu vienosanas.!” Sadu pasu pieeju par prima facie jurisdikcijas kon-
statéSanu ievéroja ari Iranas-ASV prasibas tribunals (Iran-United States Claims
Tribunal). Pieméram, prima facie jurisdikcija tika izvértéta lieta Bendone Derossi
International v. The Government of the Islamic Republic of Iran,*® pienemot lému-
mu par tiesibu aizsardzibas pagaidu lidzeklu piemérosanu. Sis pasas lietas konteksta
tiesnesis H. M. Holcmans ir noradijis, ka jebkuras $aubas par prima facie jurisdik-
ciju ir jatulko par labu tas pastavésanai.”!

Investiciju $kiréjtiesas procesa pamatot prima facie jurisdikciju ir salidzino$i vien-
karsi, nemot veéra, ka ta izriet no starptautiska investiciju liguma vai pusu liguma.?
ICSID s$kiréjtiesas praksé ir bijusas vairakas lietas,”® kuras priek$noteikums, lai tiktu
pienemts lémums par tiesibu aizsardzibas pagaidu lidzeklu piemérosanu, ir prima fa-
cie jurisdikcijas pastavésana. Pagaidu tiesibu aizsardzibas lidzeklus var piemérot pat
tad, ja kada no pusém apstrid ICSID skirgjtiesas jurisdikciju léemuma pienemsanas
procesa. Tomer $kiréjtiesai papildus ir jakonstaté, vai pastav nepiecieS$amiba un stei-
dzamiba.?* Pieméram, lietd SGS v. Pakistan® $kiréjtiesa, pienemot léemumu par tiesibu
aizsardzibas pagaidu lidzeklu pieméro$anu, pirms ir izvértéti ieguldijumu uznemosas
valsts iebildumi pret ta jurisdikciju, noradija, ka lémums par tiesibu aizsardzibas pa-
gaidu lidzeklu pieméro$anu nekada gadijuma nav uzskatams par tadu, ar kuru tiktu
izlemts ari par $kiréjtiesas jurisdikciju un valsts iebildumiem pret to.

Pietiekams pamats, lai konstatétu prima facie jurisdikciju, ir fakts, ka stridam,
kas izcélies starp pusém, ir piemérojama ICSID Konvencija. ICSID $kiréjtiesas



8 Juridiska zinatne, Nr. 4, 2013

jurisdikcija var izrietét ari no pu$u noslégta liguma.? Lieta Pey Casado v. Chile?”
skiréjtiesa secinaja, ka tas prima facie jurisdikcija izriet no pusu ricibas péc strida
registrésanas ICSID. Saja gadijuma abas puses péc lietas registrésanas ICSID vérsas
ar lagumu piemérot tiesibu aizsardzibas pagaidu lidzeklus. Neskatoties uz iesniegto
lagumu piemérot investoram tiesibu aizsardzibas pagaidu lidzeklus, ieguldijumu
uznemosa valsts apstridéja ICSID $kiréjtiesas jurisdikciju. Skirégjtiesa iztulkoja atbil-
détaja vérsanos ICSID ar lagumu piemérot tiesibu aizsardzibas pagaidu lidzeklus ka
s$kiréjtiesas jurisdikcijas atzisanu saskana ar ICSID Konvencijas 47. pantu un ICSID
Skiréjtiesas reglamenta 39. pantu. Lidzigi noradits ari lieta Bayindir v. Pakistan,?
kura ari tika pienemts lémums par tiesibu aizsardzibas pagaidu lidzek]u piemérosa-
nu, neskatoties uz ieguldijumu uznemosas valsts iebildumiem pret ICSID $kiréjtie-
sas jurisdikciju.

Aktuals ir jautajums par ICSID $kirgjtiesas tiesibam pienemt lémumu par tiesibu
aizsardzibas pagaidu lidzekliem, pamatojoties uz prima facie jurisdikciju, ja pusém
bija pienakums ievérot periodu, kas paredz obligatas parrunas, pirms vérsties ICSID
$kiréjtiesa.

ICSID skirgjtiesas atruna biezi sevi ietver obligatu pienakumu ievérot parrunu
periodu. Tas ir apméram meénesi lidz pusgadu gars, un $aja laika puses nevar uzsakt
strida risina$anu $kiréjtiesa. Sada perioda mérkis ir méginat rast kompromisu starp
pusém strida sakotnéja stadija. Ipasi svarigi tas ir investiciju uznemosajai valstij, lai
saglabatu savu reputaciju, jo, tiklidz strids nonak $kiréjtiesa, tas tiek atklats starp-
tautiskajai sabiedribai. Sads pienakums var biit ietverts ari Divpuséja investiciju aiz-
sardzibas liguma (Bilateral Investment Treaty).” Divpuséji investiciju ligumi (BITs)
paredz ne tikai materialu investora tiesibu aizsardzibu, bet ari stridu risinasanas
kartibu un noteikumus. Lielbritanijas Investiciju aizsardzibas paraugliguma®® (Mo-
del UK BIT) 8.punkta 1. dala paredz triju ménesu parrunu periodu no briza, kad
ir rakstiski pazinots par stdzibu. Ari ligumi par ieguldijumu veicinasanu un sav-
starpéjo aizsardzibu, pieméram, starp Latviju un Izraélu® vai Latviju un Portugali,*
paredz seSu ménesu parrunu periodu.

Jautajums par parrunu perioda ievéro$anu tiek izsmelosi analizéts, kad $kiréj-
tiesa pienem lémumu par jurisdikciju. Si perioda neievérosana var bit sekas tam,
ka lieta tiek noraidita, jo nav ievérotas Divpuséja investiciju aizsardzibas liguma
normas. Tomér ICSID skiréjtiesas prakse ir dazada. Atseviski skiréjtiesu sastavi ir
vértéjusi parrunu periodu tikai no procesuala aspekta, uzsverot, ka tam ir ieteikuma
raksturs un ta izpildi nevar uzskatit par priek$noteikumu ICSID $kiréjtiesas juris-
parrunu perioda mérkis ir veicinat izligumu starp pusém, nevis kavét skiréjtiesas
procesu, ja $ads izligums nav iespéjams. Tadéjadi parrunu perioda neievéro$ana ne-
var but pamats, lai aizkavétu skiréjtiesas procesu. Ja interpretacija ir pretéja, tam va-
rétu bat netaisnigas sekas. Pieméram, investors baitu spiest gaidit noteikto parrunu
periodu, pirms iesniegt prasibu ICSID, pat ja sarunas ir veltigas un izligumu panakt
ir acimredzami neiesp&jami.

Tomeér citi ICSID skiréjtiesu sastavi, analizéjot parrunu periodu, ir nonakusi pie
atSkiriga secindjuma. Lieta Enron v. Argentina® $kiréjtiesa secinjusi, ka parrunu
perioda ievérosana ir prieks$noteikums, lai $kiréjtiesai butu jurisdikcija izskatit lie-
tu un pienemt jebkadu lémumu. Parrunu perioda nozime uzsvérta ari lieta Western
NIS Enterprises Fund v. Ukraine.*® Lieta secinats, ka, ievérojot parrunu periodu,
ieguldijumu pienemosajai valstij tiek dota iespéja ar kompetento iestazu starpnie-
cibu atrisinat stridu paredzétaja laika posma.
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Analizéjot ICSID skiréjtiesu praksi, autore secina, ka jautdjums paliek neatri-
sinats, vai $kiréjtiesai, izveértéjot prima facie jurisdikciju, lai pienemtu léemumu par
tiesibu aizsardzibas pagaidu lidzeklu pieméro$anu, ir janem véra parrunu periods,
kas noteikts investiciju liguma. UNICITRAL skiréjtiesa lieta Sergei Paushok, CJS
Golden East Co. And CJS Vostokneftegaz Co. V. Mongolia®” noteica - lai pienemtu
léemumu par tiesibu aizsardzibas pagaidu lidzeklu piemeéro$anu, nav nepiecie$ams,
lai bitu iestajies parrunu perioda termins, ja lidzsingjas sarunas ir bijusas veltigas.
Tadéjadi skiréjtiesa ir radusi kompromisu starp nepieciesamibu rikoties nekavéjo-
ties, pienemot lémumu par tiesibu aizsardzibas pagaidu lidzekliem, un pienakumu
ievérot liguma noteikto parrunu periodu. Kompromiss tiek panakts, paredzot izné-
mumu, kas garanté pusu tiesibu aizsardzibu, ja parrunu periods izradas neefektivs.
Sada situacija lidziga riciba bitu sagaidama no ICSID $kiréjtiesas, jo tas darbiba ir
balstita uz tadiem pasiem principiem.

Izvértéjot ICSID praksi un salidzinot to ar UNICITRAL skiréjtiesas praksi,
autore secina, ka $kiréjtiesai, pienemot lémumu par tiesibu aizsardzibas pagaidu
lidzeklu piemérosanu, pirms ir pienemts lémums par ICSID jurisdikciju, un izvér-
tejot tribunala prima facie jurisdikciju, ir janem véra Divpuséja investiciju liguma
(BIT) noteiktais parrunu periods. Tomér $kiréjtiesa var pienemt lémumu par tie-
sibu aizsardzibas pagaidu lidzeklu piemérosanu, pirms iestajies parrunu perioda
termins, ja prasitajs ir méginajis vest sarunas un rast risindjumu, bet tas izradi-
jies veltigi. Tas nozimé, ka ICSID $kiréjtiesai ir javérté prasitaja méginajumi rast
izligumu.

Ja skiréjtiesa ir secinajusi, ka tai ir prima facie jurisdikcija, lai piepemtu lémumu
par tiesibu aizsardzibas pagaidu lidzek]u piemérosanu, tas nenozimé, ka vélak vairs
nevar tikt celti iebildumi pret tas jurisdikciju vispar. ICSID $kiréjtiesa lieta Tokios
Tokeles v. Ukraine®® paskaidro, ka léemumus par tiesibu aizsardzibas pagaidu lidzek-
lu piemérosanu nevar vértét ki apstiprinajumu $kiréjtiesas jurisdikcijai. Skiréjtiesai
ir jaizvérté un japienem lémums par atbildétaja celtajiem iebildumiem pret juris-
dikciju. Lieta prasitajs apgalvoja, ka nav pamatoti atbildétaja iebildumi pret ICSID
skiréjtiesas jurisdikciju, jo ta ieprieks jau pienémusi lémumu par tiesibu aizsardzi-
bas pagaidu lidzeklu pieméros$anu, kas nebutu iespéjams, ja tai nebutu jurisdikcijas.

Autore norada, ka ir batiski izprast atskiribu starp $kiréjtiesas pienémumu par
prima facie jurisdikciju, kad iesniegts lagums piemérot tiesibu aizsardzibas pagai-
du lidzeklus uzreiz péc prasibas iesnieg§anas ICSID, un procesa stadiju, kura ICSID
$kiréjtiesa izveérté savu jurisdikciju, lai iz8kirtu stridu. Pirmaja gadijuma $ada riciba
ir priek$noteikums, lai ar tiesibu aizsardzibas pagaidu lidzekliem aizsargatu puses
tiesibas uz taisnigu tiesas procesu, tadéjadi tai ir tikai pagaidu raksturs. Otraja gadi-
juma tiek izvértéti pusu iebildumi un pienemts galigs Ilémums par ICSID $kiréjtiesas
jurisdikciju, kur$ nav parsadzams. Abi gadijumi at$kiras gan attieciba uz to meérki,
gan raditajam sekam.

Izveértéjot prima facie jurisdikcijas pienémuma problematiku, janem véra ICSID
institucionala un procesuala kartiba. ICSID Konvencijas 36. panta pirma dala® pa-
redz, ka pusei, kas vélas nodot stridu izskatiSanai ICSID tribunalam, ir jaiesniedz
prasibas pieteikums ICSID Generalsekretariatam (Secretary-General). Savukart
panta tresa dala*® paredz, ka Generalsekretariats registré lietu, ja atbilstosi iesnieg-
tajiem materialiem nekonstaté, ka lieta ir acimredzami arpus ICSID jurisdikcijas.
Lidz ar to vienigais atteikums lietas registrésanai ICSID ir Generalsekretariata lé-
mums, ka ta ir acimredzami arpus ICSID jurisdikcijas. Generalsekretariats ir pir-
mais institucionalais solis investiciju $kiréjtiesas procesa.*!
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Generalsekretariata pienakumam, registréjot lietu, parbaudit, vai ta nav acimre-
dzami arpus ICSID jurisdikcijas, ir tikai administrativs raksturs. Parbaude notiek,
pamatojoties uz prasitdja iesniegtajiem materialiem saskana ar ICSID Konvencijas
26. pantu.*? Pants paredz, ka ICSID jurisdikcija pastav, ja strids:

1) ir likumigs;

2) tiediizriet no veiktajam investicijam;

3) ir starp ICSID Konvencijas dalibvalsti un citas ICSID Konvencijas dalibvalsts
pilsoni un ir abu pusu rakstiska piekri$ana nodot stridu izskatit ICSID $kiréj-
tiesa.

Faktu, ka Generalsekretariats ir registréjis lietu, nevar uzskatit par pietiekamu,
lai konstatétu ICSID skiréjtiesas prima facie jurisdikciju, kad japienem lémums par
tiesibu aizsardzibas pagaidu lidzeklu pieméro$anu. Generalsekretariata pienakums
drizak vértéjams ka nodro$inajums pret launpratigu ICSID struktiiru izmanto$a-
nu un veltigu laika un naudas izskieSanu. Papildus janem véra, ka $aubu gadijuma
jurisdikcijas jautdjumu risinas $kiréjtiesa, lai tiktu nodrosinata ICSID Konvencija
paredzéta tiesibu aizsardziba.*’

Vairaki autori* parstav viedokli, ka prasibas registrésana ICSID var tikt uzskati-
ta par pietiekami dro$u pamatu pienémumam, ka ICSID ir prima facie jurisdikcija,
lai pienemtu lémumu par tiesibu aizsardzibas pagaidu lidzekliem. Tomér autore no-
rada, ka lietas registréSana neaizliedz pusei vélak apstridét ICSID jurisdikciju, tadeé-
jadi tas nevar bt absolats pieradijums ICSID $kiréjtiesas jurisdikcijas pastavéSanai.

Automatiska ICSID skiréjtiesas prima facie jurisdikcijas pienems$ana varétu ra-
dit liekus parpratumus $kiréjtiesas procesa, ja $kiréjtiesa velak atklaj, ka tai tomér
jurisdikcijas nav. Janem véra, ka atbilstosi ICSID Konvencijas 41. pantam® par savu
jurisdikciju ir kompetenta lemt vienigi $kiréjtiesa, kas izskata attiecigo lietu. Ge-
neralsekretariatam ir tikai administrativas funkcijas. Fakts, ka tas nav konstatéjis
acimredzamus apstaklus, kapéc prasiba ir arpus ICSID jurisdikcijas, ne pusém, ne
skiréjtiesai nav juridiski saistoss.

Apstiprinajums $im apgalvojumam rodams ne vien teorétiska analizé, bet ari
ICSID praksé. ICSID skiréjtiesa vairakas lietas noradijis, ka prima facie jurisdikci-
jas pienemsanai nepietiek ar to, ka Generalsekretariats nav konstatéjis, ka prasiba ir
acimredzami arpus ICSID jurisdikcijas.*®

Pieméram, lieta Vacuum Salt v. Ghana®” $kiréjtiesa pienéma lémumu par tiesi-
bu aizsardzibas pagaidu lidzek]u piemérosanu loti agra procesa stadija — uzreiz péc
lietas registrésanas ICSID. Neskatoties uz So lémumu, ieguldijumu uznemosa valsts
turpinaja apstridét ICSID jurisdikciju. Izvértéjot abu pusu argumentus, $kiréjtiesa
galu gala nonaca pie secinajuma, ka tai nav jurisdikcijas ratione personae.*®

Prima facie juridiskais pamatojums

Lai $kiréjtiesa varétu pienemt lémumu par tiesibu aizsardzibas pagaidu lidzek-
lu piemérosanu, pirms ir pienemts lémums par tas jurisdikciju, skiréjtiesai ir jaiz-
vérté lietas juridiska pamatojuma sakotnéja Skietamiba jeb prima facie juridiskais
pamatojums.*’ Sadi apstakli nav jaizvérté ANO Starptautiskajai tiesai.’® Iesniedzot
lagumu piemérot tiesibu aizsardzibas pagaidu lidzeklus pirms ICSID jurisdikcijas
noteik$anas, prasitdjam ir japierada, ka prasiba nav frivola (frivolous)®* un launpra-
tigi netiek izmantots $kiréjtiesas process.™

Sis prieksnoteikums visparéji noteikts lieta Sergei Paushok v. Mongolia.” Saska-
na ar lemumu $aja lieta $kiréjtiesai, izskatot prima facie juridisko pamatojumu, nav
javérté prasibas apmierinasanas pirmsskietamiba, balstoties uz pusu iesniegtajiem
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paskaidrojumiem, kad tiek pienemts lémums par tiesibu aizsardzibas pagaidu li-
dzekliem. Tribunals norada, ka parak stingra pieeja, izvértéjot lietas prima facie
juridisko pamatojumu, var apdraudét tiesibu aizsardzibas pagaidu lidzeklu piemeé-
ro$anas merki, jo tas prasitu ilgsto$u un sarezgitu procesu.’*

Jebkura gadijuma, piemérojot prima facie testu, kad tiek pienemts lémums par
tiesibu aizsardzibas pagaidu lidzeklu piemérosanu, $kiréjtiesa nevar péc butibas
izvértét lietas apstaklus. Piemeéram, lieta Tanzania Electricity Supply Co. Ltd. v. In-
dependent Power Tanzania Ltd.” $kiréjtiesa noradijusi, ka sakotnéja procesa stadija,
kura tiek lemts par tiesibu aizsardzibas pagaidu lidzeklu piemérosanu, nav ne iespé-
jams, ne nepiecieSams izdarit galéjus pienémumus par lietas apstakliem péc butibas.

Tomeér, kopuma analizéjot ICSID $kiréjtiesu praksi, autore secina, ka vienoti un
paredzami standarti prasibas juridiska pamatojuma pirmsskietamai analizei nepa-
stav. Lidzigi ka iepriek$ minétajas lietas skiréjtiesa galvenokart aprobezojas ar seci-
najumu par to, ka prasiba nav acimredzami frivola jeb nepamatota.

Ir nepieciesams izvértét, vai $is minimalais standarts ir pietiekams, lai netiktu
nepamatoti ierobezotas tiesibas kadai no strida pusém.>® ICSID $kiréjtiesa lieta Vic-
tor Pey Casado, President Allende Foundation v. Republique du Chile™” ir noradijusi,
ka skiréjtiesa nevar izskirt stridu, pirms ir sakta lietas izskati$ana, t. i., nevar pre-
zumét prasibas apmierinasanas iespéjamibu. Tapéc jebkadi secinajumi ir jaizdara,
nevis pamatojoties uz pienémumiem, bet uz hipotézi, vai tiks apdraudétas pusu tie-
sibas, ja tiesibu aizsardzibas pagaidu lidzekli netiks piemeéroti. Plasak tas iztirzats
lieta Occidental Petroleum Corporation and Occidental Exploration and Production
Company v. Republic of Ecuador,®® kura $kiréjtiesa analizéja tiesibu aizsardzibas
pagaidu lidzeklu piemérosanas juridisko pamatojumu, paredzot pieradi$anas piena-
kumu prasitajam. Lieta $kiréjtiesa noléma, ka $aja procesa stadija prasitajs nav pie-
radijis, ka pastav ta tiesibu apdraudéjums, lai tiktu apmierinats lagums piemérot
tiesibu aizsardzibas pagaidu lidzeklus.

Nemot véra investiciju stridu dabu un tiesibu aizsardzibas pagaidu lidzeklu ie-
spéjamas raditas sekas, ir nepiecieSami taisnigi un skaidri paredzami standarti, lai
varétu tikt konstatéts prima facie juridiskais pamatojums. Prasitaja pienakums pie-
radit lietas juridisko pamatojumu ir solis preti taisnigakam un atbilstosakam inves-
ticiju stridu $kiréjtiesas attistibas procesam.

Ja ICSID s$kirgjtiesa ir nostiprinajusi savas jurisdikcijas pamatu attieciba uz stri-
da izskir§anu un izvértéjusi juridiska pamatojuma pirmsskietamibu, var talak ana-
lizét tiesibu aizsardzibas pagaidu lidzek]u materialos aspektus un lemt par to piemeé-
ro$anu konkrétajos apstaklos.

Kopsavilkums

1. Lai ICSID skiréjtiesa piepemtu lémumu par tiesibu aizsardzibas pagaidu li-
dzeklu pieméro$anu, tai ir jakonstaté prima facie jurisdikcija un jaizveérté pri-
ma facie juridiskais pamatojums.

2. ICSID skiréjtiesai, pienemot lémumu par tiesibu aizsardzibas pagaidu li-
dzeklu piemérosanu, pirms ir pienemts [émums par ICSID jurisdikciju, tai
skaita izvertéjot tribunala prima facie jurisdikciju, ir janem véra Divpuséja
investiciju liguma (BIT) noteiktais parrunu periods pusém pirms vér$anas
ar prasibu $kiréjtiesa. Tomér $kirgjtiesa var pienemt lémumu par tiesibu
aizsardzibas pagaidu lidzeklu pieméro$anu, pirms iestajies parrunu perioda
termins, ja prasitajs ir méginajis vest sarunas un rast risinajumu, bet tas iz-
radijies veltigi.
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3. Generalsekretariatam ICSID ir tikai administrativas funkcijas, un fakts, ka

tas nav konstatéjis acimredzamus apstaklus, kapéc prasiba ir arpus ICSID ju-
risdikcijas, ne pusém, ne $kiréjtiesai nav juridiski saisto$s. Tapéc Generalsek-
retariata lémums registrét lietu ICSID nevar bt neapstridams pienémums
par ICSID jurisdikciju.

Lai tiktu rekomendéti tiesibu aizsardzibas pagaidu lidzekli, pirms ir pienemts
lémums par ICSID skiréjtiesas jurisdikciju, $kiréjtiesai ir jakonstaté ne vien
prima facie jurisdikcija, bet arl jaizvérté juridiskais pamatojums laigumam
par tiesibu aizsardzibas pagaidu lidzek]u rekomendésanu. Nepietiek tikai ar
fakta konstatésanu, ka prasiba nav acimredzami nepamatota.

Izmantoto avotu saraksts

1.

10.
11.

12.

13.

Bismuth, R. Anatomy of the law and Practice of Interim Protective Measures in International
Investment Arbitration. Journal of International Arbitration, 2009, Volume 26, Issue 6.

. Brower, C. N., Goodman, R. E. M. Provisional measures and the Protection of ICSID Jurisdic-

tional Exclusivity Against Municipal Proceedings, 1991, 6 ICSID Review, No.2.

. Commission, ]. P. Precedent in Investment Treaty Arbitration. A Citation Analyses of a Develop-

ing Jurisprudencis. Journal of International Arbitration, 2007, Volume 24, Issue 2.

. Delaume, G. R. ICSID Tribunal and Provisional Measures — A Review of the Cases. 1 ICSID

Review, 1986.

. Garcia-Belvor, O. E. Protected Investments and Protected Investor: The Outer Limits of ICSIDs

Reach. Trade, Law and Development, 2010, Vol. 2, No. 1. Pieejams: http://www.tradelawdevelop-
ment.com/index.php/tld/article/view/2%281%29%20TL%26D%20145%20%282010%29/45 [skatits
17.11.2012.].

. Huiping, C. The Expansion of Jurisdiction by ICSID Tribunal: Approaches, Reasons and Dam-

ages. Journal of World Investment and Trade, Vol. 12, No. 5, October 2011.

. Matthews, J., Stewart, K. Time to Evaluate the Standards for Issuance of Interim Measures of

Protection in International Investment Arbitration. Arbitration International, Kluwer Law Inter-
national, 2009, Volume 25 Issue 4.

. Ollers-Frahm, K. Article 41. In: Zimmermann A., Tomuschat C., Oellers-Frahm K. The Statute of

the International Court of Justice. A Commentary. Oxford: Oxford University Press, 2006.

. Osadare, B. Interim measures of Protection in International Investment Arbitration: Whither

Sovereign rights? p. 8. Pieejams: www.dundee.ac.uk [skatits 21.11.2012.].

Parra, R. A. The History of ICSID. Oxford: Oxford University Press, 2012.

Reed, L., Paulsson, J., Blackaby, N. Guide To ICSID Arbitration. 2nd edition. The Netherlands:
Kluwer Law International, 2010.

Schreuer, C. H., Malintoppi, L., Reinisch, A., Sinclair, A. The ICSID Convention: A Commentary.
2nd edition. Cambridge: Cambridge University Press, 2009.

Yesilirmak, A. Provisional measures in international commercial arbitration. Hague: Kluwerlaw,
2005.

ANO Starptautiskas tiesas lemumi

1.

ANO Starptautiskas tiesas spriedums lieta United Kingdom/Iceland. July 25, 1974. para. 17. Pieej-
ams: http://www.icj-cij.org [skatits 20.11.2012.].

. ANO Starptautiskas tiesas spriedums lieta Germany/Iceland. February 2, 1973. para. 18. Pieej-

ams: http://www.icj-cij.org [skatits 20.11.2012.].

. ANO Starptautiskas tiesas spriedums lieta Nicaragua/United States of America. June 27, 1986.

para. 24. Pieejams: http://www.icj-cij.org [skatits 20.11.2012.].

. ANO Starptautiskas tiesas spriedums lieta Belgium/Senegal. May 28, 2009. Pieejams: http://www.

icjcij.org/docket/index.php?pl=3&p2=Icode=bsecase=144¢k=>5e [skatits 20.11.2012.].

Starptautisko skiréjtiesu lémumi

1.

Iranas-ASV prasibas tribunala lieta Nr. 375: Bendone-Derossi International/The Government
of the Islamic Republic of Iran. Interim Award No.INT 40-375-1. June 7, 1984. 6 Iran-U.S. Cl.
Tribunal Reports.



M. Abula. Starptautiska investiciju stridu izskirsanas centra (ICSID) jurisdikcija .. 13

2.

10.

11.

12.

13.
14.

15.

16.

17.

18.

19.

Iranas-ASV prasibas tribunala lieta Nr. 375: Howrad M.Holcman concurent opinion in Bendone-
Derossi International/The Government of the Islamic Republic of Iran, Interim Award No.INT
40-375-1. June 7, 1984. 6 Iran-U.S. Cl. Tribunal Reports.

. UNCITRAL in the Proceedings between Sergei Paushok, CJS Golden East Co. and CJS

Vostokneftegaz Co. v. Mongolia. Order on Interim measures, (September 2, 2008).

. ICSID Case No. ARB/92/1: Vacuum Salt Products Ltd. v. Republic of Ghana. Decision on Request

for Recommendation of Provisional Measures (June 14, 1993), 4 ICSID Report 323, 1997.

. ICSID Case No. ARB/92/1: Vacuum Salt Products Ltd. v. Republic of Ghana. Award (February 16,

1994), 4 ICSID Report 323, 1997.

. ICSID Case No. ARB/98/2: Victor Pey Casado and President Allende Foundation v. Republic of

Chile. Decision on Provisional Measures (September 25, 2001). 6 ICSID Report 375, 2004.

. ICSID Case No. ARB/98/8: Tanzania Electric Supply Company Limited v. Independent Power

Tanzania Limited. Decision on the Respondent’s Request for Provisional Measures (Appendix A
to the Award) (December 20, 1999).

. ICSID CASE No. ARB/01/3: Enron Corporation and Ponderosa Assets, L.P. v. The Argentina

republic. Award (January 14, 2004).

. ICSID Case No. ARB/01/13: SGS Société Générale de Surveillance S.A. v. Islamic Republic of

Pacistan. Procedural Order No. 2 on Provisional Measures (October 16,2002).

ICSID Case No. ARB/02/18: Tokios Tokeles v. Ukraine. Order No.1, Claimant’s Request for Pro-
visional Measures (July 1, 2003).

ICSID Case No. ARB/03/29: Bayindir v. Pakistan. Decision on Jurisdiction (November 14, 2005),
para. 47. Sk. ari: ICSID Case No. ARB/02/18: Tokios Tokeles v. Ukraine. Order No.1, Claimant’s
Request for Provisional Measures (July 1, 2003).

ICSID Case No. ARB/05/19: Helnan International Hotels A/S v. Arab Republic of Egypt. Award
(July 3,2008).

ICSID Case No. ARB/04/2: Western NIS Enterprise Fund v. Ukraine. Order (March 16, 2006).
ICSID Case No. ARB/05/22: Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania.
Procedurale Order No.1, (March 31, 2006).

ICSID Case No. ARB/05/22: Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania. Award
(July 24, 2008).

ICSID Case No. ARB/06/11: Occidental Petroleum Corporation and Occidental Exploration
and Production Company v. Republic of Ecuador. Decision on Provisional Measures (August 17,
2007).

ICSID Case No. ARB/06/11: Occidental Petroleum Corporation and Occidental Exploration
and Production Company v. Republic of Ecuador. Decision on Jurisdiction (September 9, 2008).
ICSID Case No. ARB/06/21: City Oriente Limited v. The Republic of Ecuador and Empresa Estatal
Petroleos Del Ecuador (Petroecuador). Decision on Provisional Measures (November 19, 2007).
ICSID Case No. ARB/08/6: Perenco Ecuador Limited v. Republic of Ecuador. Decision on Provi-
sional Measures (May 08, 2009).

Starptautiskie normativie akti

1.

Citi

1.
2.

1965 Convention on the Settlement of Investment Disputes between States and Nationals of
Other States.

ICSID Skiréjtiesas reglaments.
Model UK Bilateral Investment Treaty (2005). Reed, L., Paulsson, ]., Blackaby, N. Guide To ICSID
Arbitration. 2nd edition. The Netherlands: Kluwer Law International, 2010, p. 289-300.

. Latvijas Republikas valdibas un Izraélas Valsts valdibas ligums par ieguldijumu veicinaganu un

savstarpéjo aizsardzibu. Latvijas Véstnesis, Nr. 30(161), 1994, 10. marts.

. Latvijas Republikas un Portugales Republikas ligums par ieguldijumu savstarpé&ju veicinasanu

un aizsardzibu. Latvijas Véstnesis, Nr. 14(499), 1996, 26. janvaris.

Atsauces un piezimes

1.

Latest Developments in Investor-State Dispute Settlement. UNCTAD. IIA Issues Note No. 1,
International Investment Agreements, 2010. Pieejams: http://www.unctad.org/en/docs/webdia-
eia20103_en.pdf [skatits 05.04.2013.]

. ICSID Case No. ARB/12/33: UAB E energija (Lithuania) v. Republic of Latvia.



14

Juridiska zinatne, Nr. 4, 2013

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

. Sk., piem., ICSID Case No. ARB/97/7: Emilio Agustin Maffezini v. Kingdom of Spain. Procedural

Order No.2 (October 28, 1999), para. 9; ICSID Case No. ARB/02/18: Tokios Tokeles v. Ukraine.
Order No.1, Claimant’s Request for Provisional Measures (July 1, 2003), para. 4; ICSID Case
No. ARB/06/11: Occidental Petroleum Corporation and Occidental Exploration and Production
Company v. Republic of Ecuador. Decision on Provisional Measures (August 17, 2007), para. 58.

. Sk., piem., Parra, R. A. The History of ICSID. Oxford: Oxford University Press, 2012, p. 230-231.
. Sk., piem.,, Friedland P.D. Provisional Measures and ICSID arbitration. Arbitration International,

1986, Volume 2, p.335.; Delaume, G. R. ICSID Tribunal and Provisional Measures — A Review of
the Cases. 1 ICSID Review, 1986, p. 392.

. ICSID Case No ARB/77/1: AGIP S.p.A. v. People’s Republic of the Congo. Award (November 30,

1979), 1 ICSID Report 309, para. 7-9; ICSID Case No. ARB/92/1: Vacuum Salt Products Ltd. v.
Republic of Ghana. Decision on Request for Recommendation of Provisional Measures (June
14, 1993), 4 ICSID Report 323, 1997, para. 13-22; ICSID Case No. ARB/05/22: Biwater Gauff
(Tanzania) Ltd. v. United Republic of Tanzania. Award (July 24, 2008), Pieejams: www.icsid.
worldsbank.org [skatits 10.07.2012.]; para. 16, 20, 46, 56, 77-81.

. ICSID Case No. ARB/81/1: Amco Asia Corporation and others v. Republic of Indonesia. Decision

on Request for Provisional Measures (December 9, 1983), 1 ICSID Report 410, 1993; ICSID Case
No. ARB/00/7: World Duty Free Company Limited v. Republic of Kenya. Award (October 4,
2006), para. 16.

=«

. ICSID Skiréjtiesas reglamenta 39. panta pirma dala anglu valoda: “At any time after the institu-

tion of the proceeding, a party may request that provisional measures for the preservation of its
rights be recommended by the Tribunal. The request shall specify the rights to be preserved, the
measures the recommendation of which is requested, and the circumstances that require such
measures.”

. Reed, L., Paulsson, J., Blackaby, N. Guide To ICSID Arbitration. 2nd edition. The Netherlands:

Kluwer Law International, 2010, p. 144.

ICSID Case No. ARB/98/2: Victor Pey Casado and President Allende Foundation v. Republic of
Chile. Decision on Provisional Measures (September 25, 2001) 6 ICSID Report, 2004, para. 5.
ICSID Case No. ARB/06/11: Occidental Petroleum Corporation and Occidental Exploration
and Production Company v. Republic of Ecuador. Decision on Provisional Measures (August 17,
2007)

Commission, J. P. Precedent in Investment Treaty Arbitration. A Citation Analyses of a De-
veloping Jurispudencis. Journal of International Arbitratrion, 2007, Volume 24, Issue 2, p. 131;
Bjorklung A K. Investment Treaty Arbitral Decisions as Jurispudence Constante. UC Davis Legal
Studies Research Paper Series, 2008,Research Paper No. 158, p. 265-267. Pieejams: http://ssrn.
com/abstract=1319834 [skatits 06.04.2013.]; Reinisch A. The Role of Precedent in ICSID Arbitra-
tion. Austrian Arbitration Yearbook, 2008, p.508-510.

Bismuth, R. Anatomy of the law and Practice of Interim Protective Measures in International
Investment Arbitration. Journal of International Arbitration, 2009, Volume 26, Issue 6, p. 812.
Sk. Garcia-Belvor, O. E. Protected Investments and Protected Investor: The Outer Limits of ICSIDs
Reach. Trade, Law and Development, 2010, Vol. 2, No. 1. Pieejams: http://www.tradelawdevelop-
ment.com/index.php/tld/article/view/2%281%29%20TL%26D%20145%20%282010%29/45 [skatits
17.11.2012.].

Schreuer, C. H., Malintoppi, L., Reinisch, A., Sinclair, A. The ICSID Convention: A Commentary.
2nd edition. Cambridge: Cambridge University Press, 2009, p. 759.

Sk., piem., ANO Starptautiskas tiesas spriedums lieta Belgium/Senegal. May 28, 2009.
Pieejams: http://www.icjcij.org/docket/index.php?pl=3e&p2=1¢~code=bsércase=144¢k=5¢ [skatits
20.11.2012.].

ANO Starptautiskas tiesas spriedums lieta United Kingdom/Iceland. July 25, 1974. para. 17.
Pieejams: http://www.icj-cij.org [skatits 20.11.2012.].

ANO Starptautiskas tiesas spriedums lieta Germany/Iceland. February 2, 1973. para. 18.
Pieejams: http://www.icj-cij.org [skatits 20.11.2012.].

Sk. ari ANO Starptautiskas tiesas spriedums lieta Nicaragua/United States of America. June 27,
1986. para. 24. Pieejams: http://www.icj-cij.org [skatits 20.11.2012.].

Iranas-ASV prasibas tribunala lieta Nr. 375: Bendone-Derossi International/The Government
of the Islamic Republic of Iran. Interim Award No.INT 40-375-1. June 7, 1984. 6 Iran-U.S. Cl.
Tribunal Reports, p.133-134.

Iranas-ASV prasibas tribunala lieta Nr. 375: Howrad M.Holcman concurent opinion in Bendone-
Derossi International/The Government of the Islamic Republic of Iran, Interim Award No.INT
40-375-1. June 7, 1984. 6 Iran-U.S. Cl. Tribunal Reports, p. 134.



M. Abula. Starptautiska investiciju stridu izskirsanas centra (ICSID) jurisdikcija .. 15

22

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

Bismuth, R. Anatomy of the law and Practice of Interim Protective Measures in International
Investment Arbitration. Journal of International Arbitration, 2009, Volume 26, Issue 6, p. 813.
Sk., piem., ICSID Case No. ARB/98/2: Victor Pey Casado and President Allende Foundation v.
Republic of Chile. Decision on Provisional Measures (September 25, 2001). 6 ICSID Reports 375,
2004, para. 8-10; ICSID Case No. ARB/06/11: Occidental Petroleum Corporation and Occidental
Exploration and Production Company v. Republic of Ecuador. Decision on Provisional Measures
(August 17, 2007) para. 55; ICSID Case No. ARB/06/21: City Oriente Limited v. The Republic
of Ecuador and Empresa Estatal Petroleos Del Ecuador (Petroecuador). Decision on Provisional
Measures (November 19, 2007) para. 50; ICSID Case No. ARB/05/22: Biwater Gauff (Tanzania)
Ltd. v. United Republic of Tanzania. Procedural Order No.1 (March 31, 2006) para. 32,47, 70. u. c.
ICSID Case No. ARB/05/22: Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania. Pro-
cedurale Order No.1, (March 31, 2006) para. 70.

ICSID Case No. ARB/01/13: SGS Société Générale de Surveillance S.A. v. Islamic Republic of
Pacistan. Procedural Order No. 2 on Provisional Measures (October 16,2002).

Bismuth, R. Anatomy of the law and Practice of Interim Protective Measures in International
Investment Arbitration. Journal of International Arbitration, 2009, Volume 26, Issue 6, p. 813.
ICSID Case No. ARB/98/2: Victor Pey Casado and President Allende Foundation v. Republic
of Chile. Decision on Provisional Measures (September 25, 2001). 6 ICSID Reports 375, 2004,
para. 14.

ICSID Case No. ARB/03/29: Bayindir v. Pakistan. Decision on Jurisdiction (November 14, 2005),
para. 47. Sk. ari: ICSID Case No. ARB/02/18: Tokios Tokeles v. Ukraine. Order No.1, Claimant’s
Request for Provisional Measures (July 1, 2003), para. 6; ICSID Case No. ARB/05/19: Helnan
International Hotels A/S v. Arab Republic of Egypt. Award (July 3, 2008), para. 11.

Reed, L., Paulsson, J., Blackaby, N. Guide To ICSID Arbitration. 2nd edition. The Netherlands:
Kluwer Law International, 2010, p. 49, 97-99.

Model UK Bilateral Investment Treaty (2005). Reed, L., Paulsson, J., Blackaby, N. Guide To ICSID
Arbitration. 2nd edition. The Netherlands: Kluwer Law International, 2010, p. 289-300.

Latvijas Republikas valdibas un Izraélas Valsts valdibas ligums par ieguldijumu veicinasanu un
savstarpéjo aizsardzibu. Latvijas Vestnesis, Nr. 30(161), 1994, 10. marts.

Latvijas Republikas un Portugales Republikas ligums par ieguldijumu savstarpéju veicina$anu
un aizsardzibu. Latvijas Véstnesis, Nr. 14(499), 1996, 26. janvaris.

Sk., piem., ICSID Case No. ARB/06/11: Occidental Petroleum Corporation and Occidental Explo-
ration and Production Company v. Republic of Ecuador. Decision on Jurisdiction (September 9,
2008), para. 90-95.

ICSID Case No. ARB/05/22: Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania. Award
(July 24, 2008) para 343.

ICSID CASE No. ARB/01/3: Enron Corporation and Ponderosa Assets, L.P. v. The Argentina
republic. Award (January 14, 2004), para. 88.

ICSID Case No. ARB/04/2: Western NIS Enterprise Fund v. Ukraine. Order (March 16, 2006),
para. 5.

UNCITRAL in the Proceedings between Sergei Paushok, CJS Golden East Co. and CJS
Vostokneftegaz Co. v. Mongolia. Order on Interim measures, (September 2, 2008), para. 55.
ICSID Case No. ARB/02/18: Tokios Tokeles v. Ukraine. Order No.1, Claimant’s Request for Pro-
visional Measures (July 1, 2003), para. 6.

ICSID Konvencijas 36. panta pirmas dalas teksts orginalvaloda: “Any Contracting State or any
national of a Contracting State wishing to institute arbitration proceedings shall address a request
to that effect in writing to the Secretary-General who shall send a copy of the request to the other
party.”

ICSID Konvencijas 36. panta tre$as dalas teksts orginalvaloda: “The Secretary-General shall reg-
ister the request unless he finds, on the basis of the information contained in the request, that the
dispute is manifestly outside the jurisdiction of the Centre. He shall forthwith notify the parties
of registration or refusal to register.”

Schreuer, C. H., Malintoppi, L., Reinisch, A., Sinclair, A. The ICSID Convention: A Commentary.
2nd edition. Cambridge: Cambridge University Press, 2009, p. 456.

ICSID Konvencijas 26. panta teksts orginalvaloda: “Consent of the parties to arbitration under
this Convention shall, unless otherwise stated, be deemed consent to such arbitration to the exclu-
sion of any other remedy. A Contracting State may require the exhaustion of local administrative
or judicial remedies as a condition of its consent to arbitration under this Convention.”

Schreuer, C. H., Malintoppi, L., Reinisch, A., Sinclair, A. The ICSID Convention: A Commentary.
2nd edition. Cambridge: Cambridge University Press, 2009, p. 470.



16

Juridiska zinatne, Nr. 4, 2013

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

Sk., piem., Bismuth, R. Anatomy of the law and Practice of Interim Protective Measures in In-
ternational Investment Arbitration. Journal of International Arbitration, 2009, Volume 26, Issue
6, p. 814; Brower, C. N., Goodman, R. E. M. Provisional measures and the Protection of ICSID
Jurisdictional Exclusivity Against Municipal Proceedings, 1991, 6 ICSID Review, No.2, p. 431;
Osadare, B. Interim measures of Protection in International Investment Arbitration: Whither
Sovereign rights? p. 8. Pieejams: www.dundee.ac.uk [skatits 21.04.2012.]; Schreuer, C. H., Ma-
lintoppi, L., Reinisch, A., Sinclair, A. The ICSID Convention: A Commentary. 2nd edition. Cam-
bridge: Cambridge University Press, 2009, p. 772; Delaume, G. R. ICSID Tribunal and Provisional
Measures — A Review of the Cases. 1 ICSID Review, 1986, FIL] 392, p. 393.

ICSID Konvencijas 41. panta pirmas dalas teksts orginalvaloda: “The Tribunal shall be the judge
of its own competence.”

Sk., piem., ICSID Case No. ARB/98/2: Victor Pey Casado and President Allende Foundation v.
Republic of Chile. Decision on Provisional Measures (September 25, 2001). 6 ICSID Report 375-
378, 2004, para. 11; ICSID Case No. ARB/08/6: Perenco Ecuador Limited v. Republic of Ecuador.
Decision on Provisional Measures (May 08, 2009), para. 39.

ICSID Case No. ARB/92/1: Vacuum Salt Products Ltd. v. Republic of Ghana. Decision on Request
for Recommendation of Provisional Measures (June 14, 1993), 4 ICSID Report 323, 1997.

ICSID Case No. ARB/92/1: Vacuum Salt Products Ltd. v. Republic of Ghana. Award (February 16,
1994), 4 ICSID Report 323, 1997.

Matthews, J., Stewart, K. Time to Evaluate the Standards for Issuance of Interim Measures of
Protection in International Investment Arbitration. Arbitration International, Kluwer Law Inter-
national, 2009, Volume 25 Issue 4, p. 539.

Ollers-Frahm, K. Article 41. In: Zimmermann A., Tomuschat C., Oellers-Frahm K. The Statute of
the International Court of Justice. A Commentary. Oxford: Oxford University Press, 2006, p. 938.
Yesilirmak, A. Provisional measures in international commercial arbitration. Hague: Kluwerlaw,
2005, p. 177.

Huiping, C. The Expansion of Jurisdiction by ICSID Tribunal: Approaches, Reasons and Dam-
ages. Journal of World Investment and Trade, Vol. 12, No. 5, October 2011.

UNCITRAL in the Proceedings between Sergei Paushok, CJS Golden East Co. and CJS
Vostokneftegaz Co. v. Mongolia. Order on Interim measures, (September 2, 2008).

Turpat, para. 55.

ICSID Case No. ARB/98/8: Tanzania Electric Supply Company Limited v. Independent Power
Tanzania Limited. Decision on the Respondent’s Request for Provisional Measures (Appendix A
to the Award) (December 20, 1999), para. 6.

Matthews, J., Stewart, K. Time to Evaluate the Standards for Issuance of Interim Measures of
Protection in International Investment Arbitration. Arbitration International, Kluwer Law Inter-
national, 2009, Volume 25 Issue 4, p. 544.

ICSID Case No. ARB/98/2: Victor Pey Casado and President Allende Foundation v. Republic of
Chile. Decision on Provisional Measures (September 25, 2001). 6 ICSID Report 375, 2004, para.
46.

ICSID Case No. ARB/06/11: Occidental Petroleum Corporation and Occidental Exploration
and Production Company v. Republic of Ecuador. Decision on Provisional Measures (August 17,
2007), para. 40.

Summary

The article provides an overall analysis of the practice of International Centre for

Settlement of Investment Disputes (ICSID) when deciding on provisional measures.
ICSID Tibunal can grant provisional measures at any stage of the proceedings — even
before the tribunal has made a decision on its own jurisdiction. Thus, the tribunal has
to strike a careful balance between the urgency of a request for provisional measures
and the neeed not to predjudg the case. In this article author had analysed conditions
for the granting of provisional measures, such as, prima facie jurisdiction and prima
facie case (fummus boni juris).



