Baltic Journal of English Language, Literature and Culture Vol. 8,2018: 101-119
https://doi.org/10.22364/BJELLC.08.2018.07

INTERPRETATION OF THE CONCEPT
GENDER IN LEGAL DISCOURSE

BAIBA RUDEVSKA
Ministry of Justice of the Republic of Latvia, Latvia

GUNTA ROZINA AND INDRA KARAPETJANA

University of Latvia, Latvia

Abstract. It is commonly accepted that the language of law is often considered
to be a highly traditional and, to a certain extent, a conservative means
of professional communication, which tends to be stereotypically viewed
impenetrable by the layman. Various peculiarities of the language of law
and the fact that many legal systems differ all over the world in terms of their
origins and frameworks often make legal discourse difficult to comprehend. To
communicate professionally, the English language for instrumental purposes
is increasingly employed at international level. Considering the above stated,
the present study aims at analysing selected areas of the language of law. More
specifically, using a case study, it finds its research interest in revealing the many-
faceted nature of the concept gender within the framework of its contextual
meaning established in specialist discourse. It has been concluded that due to
the fact that gender is a polysemic concept in English, the translation in Latvian
has more than three possible variants: dzimums, socialais dzimums, dzimte,
sociala dzimte and dZenders, depending on the context of use in the respective
normative legal act. Moreover, within the context of the social theory of gender,
the proposed translations in Latvian could be either the neologism sociala dzimte
or dZenders.
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INTRODUCTION: INTERDISCIPLINARY NATURE OF
APPLIED LINGUISTICS

Nowadays applied linguistics has proved its many-faceted and interdisciplinary
nature and comprises such fields as the teaching and learning of second and
foreign languages, translation, language assessment, language for special
purposes, language policy and planning, psycholinguistics and other fields (e.g.
Cook, 2003; Widdowson, 2005).

It is argued that applied linguistics is firstly motivated by real-world problems
rather than theories (e.g. Corder in Cook, 2011: 47; Grabe, 2002). However,
it would be wrong to claim that applied linguistics does not deal with theories;
for example, Baynham (in Davies, 2007: S) argues that applied linguistics
‘now contributes its theoretical perspectives to a range of areas’. Due to its
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interdisciplinary nature, applied linguistics is a somewhat eclectic field that draws
insights from various theoretical and methodological approaches in a wide range
of scholarly disciplines, such as the humanities, natural and social sciences to
study language-related aspects in various fields, including law. Besides, applied
linguists develop and implement original theories and models in such areas as
genre analysis, discourse analysis, critical discourse analysis, and pragmatics.

It is maintained that applied linguistics ‘is using what we know about
(a) language, (b) how it is learned, and (c) how it is used, to achieve some purpose
or solve some problem in the real world’ (Schmitt and Celce-Murcia, 2002:1).
Similarly, Grabe claims that the focus of applied linguistics is on trying to resolve
language-based problems that people encounter in the real world, whether
they are language learners or language users for professional purposes (Grabe,
2002: 9). Thus, applied linguistics is concerned with solving or at least improving
social problems involving the research on language use for professional purposes.

Over the last two decades, the concept gender has been studied by different
academic disciplines in Latvia, such as linguistics, law, psychology and pedagogy.
As regards linguistics, for example, Veisbergs (1999a) has researched the concept
as a linguistic category within the framework of the Latvian language use.
Strelevica-Osina (2004) has approached the study of grammatical genders in
Latvian based on the analysis of selected extralinguistic aspects of the language
use, such as gender equality, political correctness, gender neutrality and sexism.
Veisbergs (1999b) has revealed the linguistic nature of gender as it pertains
to monolingual and bilingual dictionaries. Kalna¢a (2008) has determined
the stylistic functions of gender as a linguistic category in the Latvian language.
Pokrotniece (2008) has distinguished common gender nouns in Latvian.

With globalization processes and considering the interdisciplinary nature
of the English language used for instrumental purposes, the current research on
the concept gender in Latvia emphasises absolute necessity for differentiating
the meaning between the concepts sex and gender. Moreover, it sees a strong
diversity in the way how different academic disciplines interpret the meaning of
the concept gender. Its current use in a wide range of contexts has demonstrated
that some academic disciplines, for instance, medicine and psychology, use
the concept sex when they refer to a biological belongingness of someone. When
a social belongingness is considered, the concept gender is applied by such
academic disciplines as law, communication sciences, psychology, pedagogy, and
social and linguistic anthropology.

An interdisciplinary academic debate on gender (Dzimte? Dzimums?
Starpdisciplinu akadémiska diskusija, n.d.: Online) held by the University of Latvia
in March 2016 and an interdisciplinary-interinstitutional conference organized
by the Gender Studies Centre at the University of Latvia in September 2016
evidenced a growing research interest in the use of the concept gender nowadays.
Professor Cimdina, professor Baltins and other presenters stated that, in general,
the interpretation of gender appears to be loose. Its literal meaning cannot be
often assigned precisely; the concept can have shades of meaning depending on
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its contextual use. As a result of the academic debate in March 2016, professor
Cimdina proposed a new translation for the concept gender in the Latvian
language, which is dzimumsocialitate. It was emphasized that further academic
research should be undertaken to specify the differences between the semantic
and contextual meanings of the concept.

The present study aims at revealing the interdisciplinary nature of applied
linguistics by exploring the language of law, manifesting the multi-faceted nature
of the concept gender in legal discourse and identifying some of the challenges
that specialists in the humanities (e.g. applied linguists) and in social sciences
(e.g. lawyers) face when determining the scope of the meaning gender, which is
a socially, socio-culturally and socio-politically constructed concept.

It should be stated that the opinions expressed in the article are those
of the authors and do not reflect the ideas or the opinions of the institutions
involved.

METHODOLOGY

The present study has employed a case study as an interdisciplinary research
method conducted from the qualitative perspective. Legal discursive practices
have adopted a comparative law approach and the methods of legal interpretation
such as grammatical (literal) as well as historical and systemic interpretation
methods of legal norms. The use of the concept gender in normative legal texts,
such as English translation of Annex IV of the Report of the Fourth World
Conference on Women(1995), the Rome Statute in English and French (Rome
Statute ..., 1998: Online), the Council of Europe Convention on Preventing and
Combating Violence Against Women and Domestic Violence (hereinafter Istanbul
Convention) in English and French (Istanbul Convention, 2011: Online),
the Explanatory Report of the Istanbul Convention on Preventing and Combating
Violence against Women and Domestic Violence in English (2011: Online), is
viewed as a case to analyse its meaning in authentic contexts. The theories of
translation models under analysis have been applied to the study of the concept
gender to justify its meaning in the target language. This, in turn, has contributed
to rendering the meaning of the concept into Latvian. Herbots rightly states
that ‘the translator who is not a lawyer must take into consideration that while
translating he or she is also interpreting the text [...]” (Herbots, 1987: 831). In
other words, interpretation and translation are linked with each other, and as

such they should be applied to legal discourse.

LEGAL INTERPRETATION, MEANING AND GENDER

It is commonly accepted that legal interpretation sees legislative texts as clearly,
concisely and appropriately constructed documents that display the legislature’s
communicative intentions fully. Yet, specific forms of reasoning related to
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legal rules often have word meanings that vary significantly depending on
the communicative and/or social context of their use. From the perspective of
linguistic semantics, the legal meaning of words that is associated with their
semantic dimensions is concerned with the denotational meaning(s) of the words
and depends on the syntactic relations established between words in the way they
are used in sentences.

According to the theories of meaning (e.g. Grice, 1989) and relevance theory
(e.g. Sperber and Wilson, 1995), word meanings can be widened, narrowed,
approximated or adjusted depending on the context of their use. To perceive and
understand the intended meaning, known as inferential meaning, a language user
is faced with discoursal interpretation of the given meaning of the statement or
utterance, which is related to text external factors, such as a target audience,
a communicative purpose, background knowledge and alike. From the perspective
of cognitive pragmatics, the intended meaning of a statement or utterance is
concerned with both text internal dimensions, such as co-textual features, and
text external dimensions, such as a context of language use, a target audience,
a communicative event, a communicative purpose and a communicative situation.

To interpret the meaning of words, several approaches are usually applied
in legal interpretation. Historically, it was literal interpretation that flourished
in the second half of the twentieth century. Until quite recently, it was assumed
(e.g. Durant etal.,, 2016) that the focus on a communicative purpose and
the communicative intention of a statement should be considered to ensure
the linguistic appropriacy and pragmatic adequacy of its meaning considering its
co-textual and contextual dimensions. Today, it is the purposive interpretation that
is preferred as an approach in the interpretation of legal discourses (ibid.: 79-91).

In sum, literal interpretation, also known as the plain meaning rule is currently
still employed in legal discourses to ensure precise word-for-word meaning of
statements when words are applied in their denotational meanings in the legal
context. However, to express a legislative purpose or to ensure that a language
user makes appropriate inferences from the conveyed idea, and, what is more
important, arrives at the relevant meaning of a statement, it is vital to know that
the linguistic inferences are combined with external contextual inferences at
the co-textual level. As a rule, this enhances the language user’s processing effort
and thus signals the relevant meaning of the communicative intention.

Undoubtedly, laws and legal enactments are seen not only as semantically
literal statements, but also as rules expressed in legal language. Laws and legal
enactments have definite aims. Legislative systems create the words in their new
meanings that result from new socio-political frameworks, unique normative
regulations and legal standards that respond to new tendencies in legislative
discoursal practices.

The above-stated might be referred to the interpretation and perception of
a new meaning that has been created for the concept gender in view of the present
socio-political conditions.
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As regards the manifestation of the concept gender in different discoursal
contexts and practices, it should be mentioned that a rapid research interest in
exploring the relationship established between gender and language has been
observed since the mid-1970s.

Over the past two decades, the concept gender has drawn close research
attention in the areas of literature, applied linguistics and sociolinguistics. It is
generally known that the earlier contributions to gender studies focused on male
and female gender differences (e.g. Lakoff, 1971; Tannen, 1990) in language
use. This specified them as a ‘fixed gender-specific universal phenomenon that
juxtaposes men and women’ (Kubota et al., 2013: 482).

The present-time research focuses on postmodern, poststructuralist and
constructive approaches. They examine gender differences (e.g. Cameron, 2005;
Higgins, 2010) and characterize the current conceptual understanding of gender
as a social product of practice that is governed by new socio-cultural and socio-
political aspects. The concept gender has broadened its meaning today: it is not
only directly related to the study of gender dominance or diversity. Moreover,
because of new ethno-cultural and socio-economic contacts between countries,
the 21* century poses significant challenges. The understanding of the concept
viewed as the category relating to other social categories, such as race, social
class, and sexual identity has been enhanced. It should be noted that a relatively
marginal attention has been drawn to the study of the concept gender considering
its current meaning in other discursive practices so far. On the other hand, it
is evident that the present situation has posed real-life challenges to the new
understanding of the concept gender, and, thus, it is vital to highlight the role of
applied linguistics to bridge the widening gaps between linguistics and law.

In genre-related discourses, the interpretation of the concept gender is often
largely a listener or a reader based and bears a multi-sided nature. Besides, it is
based on the principle of its relevance in a specified situational, communicative or
social context. By and large, iflegal discourse can be characterized by the features
that specify its genre-based precision, clarity, unambiguity and inclusiveness,
then it can be assumed that the interpretation of the concept gender largely
depends on two significant aspects, such as (a) contextual factors that show
how this concept is to be understood and, thus, interpreted, and (b) sources of
the relevant ordinances (statuses) and cases that reveal the use of the concept in
relevant communicative and/or social situations.

UNDERSTANDING PARTICULARITIES OF
INTERPRETATION OF LEGAL CONCEPTS

It is very important to point out that legal language cannot be separated from law
studies as such. Lawyers use specific professional language, which law students
acquire during their academic studies. The acquisition of a genuine in-depth
knowledge of legal language and terminology is time- and effort-consuming
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endeavour. Therefore, one can say that ‘when ordinary events, objects, and
concepts enter the realm of the legal world, they often undergo significant
transformations’ (Rotman, 1995: 195). Moreover, one cannot understand
properly legal terminology without comprehending legal matters and theories.
As Beaupré states, ‘one is required to be familiar with judicial methods of legal
interpretation as well as with the general law behind the source and target texts’
(1987: 740). In legal translation, as de Groot (1987) emphasises, one must have
a good knowledge of legal terminology of the language in which the information
was originally given and of the language into which the information must be
transferred. It means that ‘the translator must possess the skill to compare
the legal content of terms in one language (one legal system) with the legal
content of terms in another legal language (the other legal system)’ (De Groot,
1987: 794). Therefore, comparative law with its own methods and techniques
forms the basis for translating legal texts (ibid.: 797). Lawyers not only use
a specific language, called legal language, but they also have a particular style of
reasoning, called legal reasoning.

Different types of legal texts with various degrees of complexity and
formalism exist, and they have an influence on the degree of precision of their
translation. The first group of legal texts to be translated is scholarly texts (e.g.
law review articles, monographs, and research) (Rotman, 1995: 190). The second
group, comprising judgments and court decisions, contains judicial language.
The third one covers legal norms, for example, regulations, codes, statutes,
laws and international treaties, which use a very formal normative language.
International treaties are of great interest to this study, as they are the ones
that contain the legal concept of gender. Therefore, in the present article, only
the third group of legal texts, namely, normative legal texts are analysed and their
characteristics are discussed.

The main characteristics of legal texts that contain legal norms are:

1) a great degree of precision (Beaupré, 1987: 739; Rotman, 1995: 189). In
normative legal texts, words are used to explain legal realities which are social
realities at the same time. Normative language is very practical, even technical,
and it serves only for a normative or judicial purpose. Therefore, the language
may seem ‘unpoetical” and very technical because normative texts do not convey
human emotions like novels and poetry. Normative legal texts contain precepts
and orders, and the translator should understand and accept this particularity to
retain the meaning of the normative document. The translator is not expected to
change, to delete, or to add any new words to the text only because it could sound
more elegant to him or her; thus, considerable precision is required.

2) use of words of positive, obligatory law (Rotman, 1995: 190). In normative
legal texts, legal terminology is used in a very concentrated manner.
The application of the legal norm to individuals in the real life, for example,
a judicial act which applies legal norms is a court judgment or a decision of
the administrative authority, depends on the use of precise terminology.
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3) legal terminology used in legal texts deviates from the colloquial speech
(Beaupré, 1987: 739; De Groot, 1987: 796; Koziol, 2008: 231). Translating
normative documents, the translator is supposed to bear in mind that
the intended/inferential meaning of a word or a term used in such texts may
have a different or specific meaning compared to the literal meaning of the word.
For example, the term child in legal discourse usually means every person who
has not reached the age of eighteen. In this context, Article 1 of the Convention
on the Rights of the Child (1989) states that ‘for the purposes of the present
Convention, a “child” means every human being below the age of eighteen
years unless, under the law applicable to the child, majority is attained earlier’
(1990: 46). Thus, the same word or term in normative legal texts may contain
awider or a narrower meaning, or may add some additional sense to the colloquial
context (Koziol, 2008: 231). This can be called the legal meaning of a word.

4) the words used in legal texts are not only simple words but they are also (and
first of all) instruments of human actions (Rotman, 1995: 191). The normative
uses of language in legal discourse is not merely a denotation of objects, but it
is the language of future actions, which permits one to anticipate and predict
human behaviour with the degree of certainty necessary for social life (ibid.).
Legal norms determine the rights and duties, and even prescribe sanctions.

To illustrate this, a very simple structure of alegal norm can be demonstrated:
If person X’ does something ‘Y’, then there will be a right/a duty/a sanction ‘Z’. For
example, ‘If the marriage has ended in divorce, the former spouses shall not inherit
from each other’ (Article 397 of the Civil Code of the Republic of Latvia, 1937
Online). One can transform this legal norm according to the aforementioned
pattern: If the husband and wife (‘'X’) divorce or declare their marriage annulled ('Y’),
then they do not inherit from each other (‘Z’).

When rendering legal norms, the translator has to translate precisely: who
this person ‘X’ (nouns, pronouns) is, what (‘Y’) this person ‘X’ shall do or not do
(e.g. verbs, adjectives, adverbs and numerals), and what kind of rights, duties or
sanctions (“Z’) will be imposed (e.g. nouns, verbs, and numerals).

If the translator changes or omits some words in the legal norm, he or she
changes this legal norm automatically, which is strictly forbidden by the legislator:
only the legislator can change a legal norm. In other words, the translator is not
authorised to usurp the functions of the legislator.

S) polysemic terms can be found in legal texts (Cornu, 2005: 88). In normative
legal texts, polysemy can often be observed. It means that one legal term
can have at least two (or more) meanings in the legal context. Polysemy is
an inevitable phenomenon (ibid.: 102) that can have an influence on the quality
of the translation.

When a lawyer and/or a translator works with international treaties, there
are some particularities that should be taken into consideration; namely,
international treaties are always authentic texts and almost always have some
official translations (which are not authentic) into different languages. The notion



108 INTERPRETATION OF THE CONCEPT GENDER IN LEGAL DISCOURSE

authentic text being a legal category has an influence on the texts chosen as a basis
for translation. According to Article 33(1) of the Vienna Convention on the Law
of Treaties (1989) (hereinafter the Vienna Convention), ‘when a treaty having
been authenticated in two or more languages, the text is equally authoritative
in each language unless the treaty provides or the parties agree that, in case of
divergence, a particular text shall prevail”. Thus, authentic texts are always equally
authoritative from the legal point of view, and the terms of the international
‘treaty are presumed to have the same meaning in each authentic text’ (see
Article 33(3) of the Vienna Convention, 1989: Online). It follows that first and
foremost the translator should use the authentic text of the international treaty
as the basis for the translation. A lawyer should also use these authentic texts
in order to find the purpose of the treaty or the legislator (see Article 33(4) of
the Vienna Convention, 1989: Online). All the authentic versions constitute
the basis of the legal interpretation as well.

For example, the Istanbul Convention (2011) has two authentic versions - in
English and in French (see Article 81 of the Istanbul Convention). Therefore, in order
to translate and to interpret the terms used in this Convention, both authentic
versions have to be used. In other words, they form the text of the Convention
which is also the basis for legal interpretation (Herbots, 1987: 831, 833).

The texts of international treaties usually have one or more official translations
which are not authentic. Official translations have only informative value (ibid.:
839). For example, the official translation of the Istanbul Convention into Latvian
is not an authentic text. For this reason, if this official translation contains some
doubtful terms, phrases or words, both authentic texts must be used for their
clarification and interpretation.

GENDER AS A LEGAL CONCEPT: EXPANSION OF THE
MEANING

The meaning of the concept gender in legal discourse is not clear and unequivocal
at all. In the Latvian legal system, it is rather new and comes from international
law, where authentic texts are usually written in English. Since it has appeared in
the field of international law, it also exerts influence on the national law.

It has already been mentioned that a term or a word in legal contexts can
have a different meaning in everyday language. Indeed, the concept gender has
a specific and different sense in legal discourse.

It is well known that the concept gender is used in linguistics to designate
primarily a class of nouns based either on an animate/inanimate or a male/female
distinction, or both. Thus, genders can be masculine and feminine (e.g. in Latvian,
French, Arabic and Hebrew), masculine, feminine and neuter (e.g. in Latin, Greek,
Russian and German), common and neuter (e.g. in Swedish), or, according to
amore ancient scheme, animate and inanimate (e.g. in ancient Hittite). The Latvian
word dzimte designates gender in the sense of a male/female distinction.
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In legal discourse, one can distinguish three principal stages of the develop-
ment of the meaning of the concept gender. At the same time, it is possible to
observe a certain expansion of the meaning of the concept gender through these
three stages: a synonym, the biological (natural) theory of gender, and the social
theory of gender.

In the first stage, the concept gender was understood as a polite form of
the English word sex (in Latvian — dzimums) and was also used to avoid confusion
between the English words sex (i.e. male and female) and sex (i.e. intercourse; in
Latvian - dzimumakts). So far, the Latvian language has employed different
words to designate these two realities: sex (i.e. male or female) — dzimums and
sex (i.e. intercourse) — dzimumakts. Consequently, any confusion is hardly
possible in the use of these concepts in Latvian, the same refers to German (sex —
Geschlecht and sex — Geschlechtsverkehr), for example.

In legal English, the concept gender-neutral was first explained as ‘that which
makes no differentiation based on sex” (Rossini, 1999: 86). The same can be said
about the concept gender discrimination which has been used as a synonym of ‘sex
discrimination’ (ibid.: 80).

Another example of a synonymic meaning was gender as a synonym for
women, especially within the gender mainstreaming policy documents of
the United Nations (hereinafter U.N.) in the late 1990s (Charlesworth, 2005: 14;
D’Aoust and Saris, 2016: 160). The Report of the Economic and Social Council
for the Year 1997 can be mentioned as an example. Such use of the concept gender
was criticized by some representatives of the feminist legal theory, namely:
‘gender as a synonym of “women” links gender with biology, implying that gender
is a fixed objective fact about a person’ (Charlesworth, 2005:15), ‘it reaffirms
the “naturalness” of female/male identities and bypasses the performative aspects
of gender’ (ibid.), ‘it requires women to change, but not men and leaves both
the roles of men and male gender identities unexamined’ (ibid.: 15) ), ‘the term
gender is more neutral than the term “women” or “sex” (ibid.).

In the late 1990s, there was a first attempt to adopt a definition of the concept
gender in legal discourse during the Fourth World Conference on Women, held in
Beijing in 199S. The final document of this conference containing the following
definition of gender was adopted:

2. Having considered the issue thoroughly, the contact group noted
that: (1) the word gender had been commonly used and understood
in its ordinary, generally accepted usage in numerous other United
Nations forums and conferences; (2) there was no indication
that any new meaning or connotation of the term, different from
accepted prior usage, was intended in the Platform of Action 3.
Accordingly, the contact group reaffirmed that the word gender as
used in the Platform of Action was intended to be interpreted and
understood as it was in ordinary, generally accepted usage. (Report of
the Fourth ...,1995: 218)
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The ‘ordinary, generally accepted usage’ means that gender was understood as
a synonym for women and/or sex, as it has already been mentioned in the present
article.

It is very important to emphasize that the Beijing Declaration is not a legally
binding document. Besides, as it has already been stressed in this article, feminist
legal theory criticizes and even rejects the concept gender as a synonym of women.

Therefore, we can read in the Explanatory Report to the Council of Europe
Convention on Preventing and Combating Violence against Women and Domestic
Violence (hereinafter the Explanatory Report) that the concept gender under
the definition laid down in Article 3 of the Istanbul Convention is not intended as
areplacement for the terms women and men used in the Convention.

The second phase of the understanding of the concept gender in legal
discourse was the stage of the biological (natural) theory of gender. According
to this theory, gender is intimately and bi-univocally linked to sex. Agnello points
out that, as a consequence, there are only two genders — masculine and feminine —
corresponding respectively to male and female sex. Therefore, the biological
theory argues that gender is given in nature, together with sex (Agnello, 2013~
2014: 92). In the feminist legal theory, this concept of gender allows one to
study all inequalities of power between men and women better (Charlesworth,
2013: 161). In this way, gender permits one to separate the term sexual equality
from the term gender equality and to establish a link between the definitions of
masculinity and femininity. In other words, sex pays attention to the nature of
human body, while gender deals with the spirit and culture of both sexes (ibid.:
163).

The biological theory of gender as a correspondence between the biological
sex and gender can be illustrated as follows: masculine (gender) < male (sex) and
feminine (gender) < female (sex). Thus, it is self-evident that women represent
the feminine gender and men — the masculine gender.

The Rome Statute of International Criminal Court, 1998 (hereinafter the Rome
Statute) is the first international treaty which contains a legally binding definition
of the concept gender (Agnello, 2013-2014: 99). Pursuant to Article 7(3) of
the Rome Statute: ‘For the purpose of this Statute, it is understood that the term
“gender” refers to two sexes, male and female, within the context of society.
The term “gender” does not indicate any meaning different from the above’ (Rome
Statute ..., 1998: 6).

This is a closed definition which not only defines what the concept gender
is, but also sets the limits of its meaning. Therefore, it is difficult to enlarge it in
the future despite the fact that some feminist legal theorists propose to adapt this
definition to the social theory of gender (e.g. Oosterveld, 2005: 73-75).

From the point of view of linguistics, it could be interesting to compare some
authentic texts (in French and in English) with the Latvian official translation
(which is not authentic) of the Rome Statute (1998: 6 (French), 6 (English)
regarding this definition of gender (Article 7(3)):



Baiba Rudevska, Gunta Rozina, Indra Karapetjana 111

Table 1 Definition of gender in French and in English (Rome Statute ..., 1998: 6)

French English-
‘Aux fins du présent Statut, le terme | ‘For the purpose of this Statute, it is understood
“sexe” s’entend de |'un et I'autre that the term “gender” refers to the two sexes,

sexes, masculine et féminin, suivant | male and female, within the context of society.
le contexte de la société. Il n’implique | The term “gender” does not indicate any meaning
aucun autre sens’. (emphasis added) |different from the above’ (emphasis added)

Table 2 Official translation of the definition of gender in Latvian (Civil Code..., 1937
Online)

Latvian (non-authentic text)

‘So Statatu mérkiem termins “dzimums” ir attiecinams uz diviem dzimumiem, virie$u
un sievie$u, kas sastopami sabiedriba. Termins “dzimums” neietver sevi nevienu citu
nozimi, ka vien iepriek$ definéto’ (emphasis added)

As it can be seen from Table 1 and Table 2 above, the concept sex has been
used in French and in Latvian instead of the concept gender. It does not reflect
the biological theory of gender, while the English authentic text does so.

From the abovementioned legal definition of gender, one can infer
the following tendencies: (1) the concept gender is not a synonym of sex or women;
(2) gender corresponds to two sexes — male and female. It follows that there can
be only two genders; (3) gender relates to the context of society, namely, with
the social and cultural roles of women and men in society; (4) the definition
recognizes the social dimension of gender and strongly reconnects gender to sex,
explicitly affirming the existence of ‘two sexes, male and female’ at the same time
(Agnello, 2013-2014: 99).

We can conclude that consensus on the definition of the concept gender has
been reached in international law, and that it is based on the biological theory.

The third phase of the development of the meaning of gender in legal
discourse is related to the latest tendencies in social sciences. It is argued that
gender is totally split and independent from biology, thus making it absolutely
irrelevant for a person to be born male or female (Oosterveld, 2005: 73, 82;
Agnello, 2013-2014: 91). Agnello writes that

the social theory denies any difference of any nature between men
and women, affirming that such difference is only of a social nature.
If gender is conceived as a social construct, then a social evolution of
it is legitimate. Splitting ‘sex” and ‘gender’ and redefining the latter as
a social construct means to accept theoretical constructions — such as
‘multigender’, ‘postgender’, ‘transgender’. (Agnello, 2013-2014: 91)

Disconnecting gender from biological sex allows the construction of an unlimited
number of different genders, while biological sexes remain only two. In 2002,
the U.N. Refugee Agency adopted a legally non-binding document — Guidelines
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on International Protection: Gender-Related Persecution Within the Context of Article
1A(2) of the 1951 Convention and/or Its 1967 Protocol relating to the Status of Refugees
(UN) (2002: Online) — where the Agency gives the following explanation:

In order to understand the nature of gender-related persecution, it is
essential to define and distinguish between the terms ‘gender’ and ‘sex’.
Gender refers to the relationship between women and men based on
socially or culturally constructed and defined identities, status, roles
and responsibilities that are assigned to one sex or another, while sex is
a biological determination. Gender is not static or innate but acquires
socially and culturally constructed meaning over time. (2002: 2)

This can be illustrated as follows:

Table 3 Social view of gender

Male (sex) = | Both biological sexes can choose one or even more socially
Female (sex) = | constructed genders they prefer. The chosen gender(s) can also be
changed.

The second legally binding definition (after the Rome Statute, 1998: Online) of
gender is given in Article 3(c) of the Istanbul Convention:

‘Gender shall mean the socially constructed roles, behaviours,
activities, and attributes that a given society considers appropriate
for women and men’ (Istanbul Convention, 2011: Online; emphasis

added).

At the same time, Article 4(3) of the Istanbul Convention shows that gender and
sex are separated from each other:

The implementation of the provisions of this Convention by
the Parties, in particular measures to protect the rights of victims,
shall be secured without discrimination on any ground such as sex,
gender, [...] or other status. (ibid.; emphasis added)

The Explanatory Report of the Istanbul Convention sheds more light on
the understanding of the term gender, namely:

[...] gender identity, which in simple terms means that the gender
they identify with, is not in conformity with the sex assigned to them
at birth. This includes categories of individuals such as transgender
or transsexual persons, cross-dressers, transvestites and other groups
of persons that do not correspond to what society has established as
belonging to ‘male’ or ‘female’ categories. (2011: 10)

It follows from the interpretation of the Istanbul Convention (2011: Online) and its
Explanatory Report (2011: Online) that the social theory of gender is represented
in this international treaty, and it means that: (1) gender and sex are separate
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concepts; (2) gender shall mean the socially constructed roles; (3) the concept
gender also includes such categories of individuals as transgender, transsexual
persons, cross-dressers, transvestites and other groups of persons.

After this short overview of the social theory of gender and the contents of
the definition included in the Istanbul Convention, it is necessary to analyse
the translation of gender in the same Convention. As it has already been said, this
Convention has two authentic texts — in English and in French. All other textual
versions are official or unofficial translations.

Table 4 Authentic texts of the Istanbul Convention (2011: Online)

Article English French

3(c) |“gender” shall mean the socially ‘le terme “genre” désigne les roles,
constructed roles, behaviours, les comportements, les activités et les
activities, and attributes that a given | attributions socialement construits,
society considers appropriate for qu’une société donnée considére comme

women and men’ (emphasis added) |appropriés pour les femmes et les
hommes’. (emphasis added)

4(3) |“Ihe implementation of ‘La mise en ceuvre des dispositions de la
the provisions of this Convention by | présente Convention par les Parties, en
the Parties, in particular measures to | particulier les mesures visant a protéger
protect the rights of victims, shall be |les droits des victimes, doit étre assurée
secured without discrimination on | sans discrimination aucune, fondée

any ground such as sex, gender, [...] | notamment sur le sexe, le genre, [ ... ] ou
or other status’ (emphasis added) toute autre situation’. (emphasis added)

Table S Official translations of the Istanbul Convention in German, and Latvian
(2011: Online)

Article German Latvian

3(c) | ‘bezeichnet der Begriff “Geschlecht” | ‘ar terminu “dzimums” tiek saprastas
die gesellschaftlich geprigten Rollen, | socialas (had to be correctly translated
Verhaltensweisen, Tatigkeiten und “sociali konstruétas” — the authors’
Merkmale, die eine bestimmte note) lomas, uzvediba, nodarboganis

Gesellschaft als fiir Frauen und Ménner | un ipasibas, ko konkréta sabiedriba
angemessen ansieht. (emphasis added) |uzskata par atbilstosam sievietém un
virie§iem. (emphasis added)

4(3) | ‘Die Durchfithrung dieses ‘Konvencijas dalibvalstis garanteé to, ka,
Ubereinkommens durch die istenojot $is Konvencijas noteikumus,
Vertragsparteien, insbesondere von [...]nenotiek nekada diskriminacija
Mafinahmen zum Schutz der Rechte neatkarigi no ta, vai $adas
der Opfer, ist ohne Diskriminierung diskriminacijas pamata ir dzimums,

insbesondere wegen des biologischen | (lack of the translated word “gender” -
oder sozialen Geschlechts, [...] oder |the authors’ note), [...] vai cits statuss’
des sonstigen Status sicherzustellen’ (emphasis added)

(emphasis added)
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On the basis of this short comparison, we can conclude that:

« in the French authentic text, the English concept gender is translated
as genre (and not as sexe, as it is in the Rome Statute). It is indeed very
interesting because in 2005 the General Commission of Terminology
and Neology of France (Commission générale de terminologie et de néologie,
2005: Online) recommended translating the English concept gender as
‘hommes et femmes’ (in English — men and women) or ‘masculin et féminin’
(in English — masculine and feminine) regarding the context of the text to be
translated (2005: 12000). In French legal discourse, this new legal concept
genre is still under discussion (e.g. Charruau, 2015: 127-136);

. in the Latvian translation of the Istanbul Convention, there are some
significant errors which, from the legal point of view, change the whole
content of Article 3(c) and 4(3) of the Convention. These errors are:
(1) in Article 3(c), the term gender has been translated as sex (in Latvian —
dzimums); (2) in Article 3(c), the phrase socially constructed roles has been
translated as social roles (in Latvian — socidlds lomas). Thus, in the Latvian
translation, the word constructed has been omitted; (3) in Article 4(3), only
the word sex has been translated (in Latvian — dzimums), and gender has
been omitted (Istanbul Convention, 2011: 5).

In the Latvian official translation, these errors should be corrected in
order not to create a situation where the Convention would be interpreted in
a completely different way than in the other Contracting States.

CONCEPT GENDER IN THE LATVIAN LEGAL
TERMINOLOGY: TRANSLATION VARIANTS

The analysis of the expansion of meaning of the concept gender in English shows
that it is a polysemic term with at least three different meanings in legal discourse:
(1) gender = sex or woman/women. In Latvian — dzimums, sieviete/sievietes;
(2) gender as in the biological theory. In Latvian — socialais dzimums; (3) gender as
in the social theory. In Latvian, an appropriate term has to be found.

Even within a single legal culture, the same legal term may express
several concepts depending on the context in which it is used.
The frequency of polysemy can be explained by the fact that legal
systems are in a constant state of change, and they also influence each
other. (Mattila, 2012: 30)

Therefore, even from the legal point of view, polysemic legal terms make
difficulties for the interpretation of legal norms. There are at least three ways how
the legislator can avoid or solve the problem of polysemy:

1) in a normative legal text, the legislator gives a definition of the polysemic
term, limiting it to one meaning. By using this method, the content of
the term can be made more or less clear and unambiguous (Cornu, 2005:



Baiba Rudevska, Gunta Rozina, Indra Karapetjana 115

104; Koziol, 2008: 236). It is claimed that ‘once defined, a legal term
is intended to have the same meaning each and every time it is used’
(Daigneault, 2005: 85);

2) thelegislatorrespects only one style oflegal writing, thatis, he uses the term
only in one precise sense throughout the legal act (Cornu, 2005: 105). In
this situation, alegal definition of the term is not necessary. Butt and Castle
point out that a definition of the term is unnecessary ‘if the meaning of
the word or phrase is clear or can be readily ascertained from the context’
(Butt and Castle, 2001: 119);

3) the legislator uses a neologism, that is, invents a new legal term/word. It
can be a completely new one (for example, it could be a new word dZenders
in Latvian), or it can also be created as a composed word (syntagma)
(for example, it could be socidlais dzimums, sociala dzimte in Latvian).
Neologisms are useful when new legal concepts are created and do not
have any designation in the language concerned (Cornu, 2005: 108-111;
Koziol, 2008: 236).

If the legislator does not use any of these methods, then the lawyer interpreting
and applying the legal norm has to find a solution for the right interpretation
of this norm and legal concepts integrated therein. The situation is more
complicated if the legal norm and legal concepts are included in an international
treaty. Therefore, a correct translation of the text and legal concepts is of a great
importance for lawyers.

In legal linguistics, Beaupré proposes four most important methods for
the reception of legal terms into the target language (Beaupré, 1987: 739):
(1) formal equivalence (or literal translation); (2) functional equivalence (or non-
literal translation); (3) borrowing or transcription; (4) neologism.

It would be useful to provide some illustration of how these four methods
could be used to translate the English concept gender into Latvian. For this
reason, each method will be applied and the translation results will be compared.

A literal translation of the concept gender into Latvian gives only one
possibility — it will be understood and translated in the same way as in grammar:
dzimte. As to the term sex, it will be translated as dzimums.

A functional equivalence of the concept gender in Latvian legal discourse,
both gender theories — biological and social theory — must be taken into
account. As a result of the translation, there can be two possibilities: socialais
dzimums and/or sociala dzimte. Conversely, the term sex could be translated as
biologiskais dzimums. In this way, functional equivalence takes into consideration
the biological sex and gender as a social and cultural phenomenon.

Borrowing or transcription of the concept gender into Latvian legal
terminology gives the same result as the English legal concept trust (in Latvian —
trasts). Therefore, the English concept gender must not be translated but only
transcribed into Latvian. It gives the Latvian concept dZenders, which makes it
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easier to borrow into Latvian such English terms as agender (adZenders), bigender
(bidzenders), pangender (pandzenders) and so on. The term sex will be translated
as dzimums without an explanation that this is a biological sex.

Finally, in order to create a neologism, some special new term must be found
in Latvian legal terminology, at the same time bearing in mind that ‘the ultimate
goal of legal translation is to be as precise as possible in meaning’ (Beaupré¢, 1987
739). Therefore, in various international treaties, the same legal concept gender
can have a different or modified meaning which influences the correct translation.
As it has been already analysed in the present article, the concept gender in
the Rome Statute does not have the same meaning as in the Istanbul Convention.
Gender within the meaning of the Rome Statute can be translated into Latvian as
socialais dzimums, whereas the same concept gender must be translated as sociala
dzimte or dZenders in the Istanbul Convention.

A neologism can sometimes coincide with borrowing and/or functional
equivalence. In the same case of gender, the borrowing dZenders would also be
a neologism in Latvian legal terminology. The functional equivalent sociala
dzimte is a neologism as well. A neologism means that not only a new legal term
has been elaborated but also that there is a new conceptual content in this term.
A neologism has also a negative aspect, for a person who reads this new term it
is unknown and even foreign (Koziol, 2008: 236). Thus, a new legal concept can
create a new legal term.

CONCLUSIONS

The study has drawn two types of conclusions, which refer to the interdisciplinary
nature of applied linguistics and its relation to social sciences as well as the under-
standing of the many-sided nature of the concept gender.

Applied linguistics is a theoretical and practice-driven discipline that addresses
solving language-related phenomena in a variety of general, academic, occupational
and professional contexts in which the language in use is a core issue of investigation.

Interdisciplinary nature of applied linguistics testifies to the fact that applied
linguistics lies at the intersection of different disciplines; its interdisciplinary
nature can be appropriately evaluated if it is considered within the scope of other
fields such aslaw, in which the language serves as an instrument of communication.

Understanding of the interdisciplinary relationship and nature of law and
language can significantly broaden the scope of legal translation practices.

Based on textual precision and accuracy, legal translation ‘is bound to use
abstractions, whose meanings derive from particular changing in cultural and
social contexts’ (Rotman, 1995: 189).

In the beginning, the concept gender was used as a synonym of the term
sex and women. Now, there are two gender theories — the biological theory and
the social theory of gender in legal discourse.
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In English, the concept gender is a polysemic term and has at least three
possible meanings. It follows that the translation of the concept into Latvian has
more than three possible translation variants: dzimums, socialais dzimums, dzimte,
sociala dzimte and dZenders. The correct translation of this concept depends on
the context in which it is used in the respective normative legal act. In other words,
its translation is connected to an appropriate interpretation of the concept gender.

Within the context of the social theory of gender, the proposed translations in
Latvian could be either the neologism sociala dzimte or dZenders.
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